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File No. CI 17 – 01 - 11109
PART I – List of Documents

1.

Distribution and Discharge Order of Edmond J. dated October 19, 2017, File No.
CI 17-01-07136;

2.

Discharge Order of Martin J. dated September 18, 2019, File No. CI 18-01-18370;
and

3.

Distribution and Discharge Order of Chartier J. dated November 18, 2020, File No.
CI 18-01-18373.
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PART II – List of Case Authorities and Statutory Provisions

1.

Re: the approval of the Receiver’s sale of the Debtor’s assets:

(a)

Bankruptcy and Insolvency Act, RSC 1985, c. B-3 (“BIA”), sections 243
and 247; and

(b)

Royal Bank of Canada v Soundair Corp., [1991] OJ No 1137 (WL) (Ont
CA), at paras 16, 21, 39 – 40, 43, and 58.

2.

Re: the priority of the deemed trust for employee source deductions and GST: First
Vancouver Finance v MNR, 2002 SCC 49 (WL), at paras 3 – 5, 27 – 30, 32 -34,
and 38; and

3.

Re: the approval of the Receiver’s activities and fees and disbursements (including
those of the Receiver’s legal counsel): BIA, sections 243(6) and 247.
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PART III – List of Points to be Argued

1.

On the evidence before the Court, in effecting the sale of the Property, the Receiver:

(a)

made sufficient effort to get the best price and did not act improvidently;

(b)

considered the interests of the stakeholders;

(c)

exposed the Property to the market and, when no reasonable offers were
received, utilized a widely accepted method of sale that is consistent with
the standards of commercial efficacy and integrity, namely, an auction; and

(d)

acted reasonably, prudently, fairly, and not arbitrarily in conducting the Sale
Process and subsequent auctions.

2.

The Crown’s super priority for employee source deductions (and GST) is wellestablished, as is the Court’s authority to order priority charges on the Debtor’s
assets to secure the reasonable fees and disbursements of the Receiver (and its legal
counsel). Despite the Receiver’s best efforts, the realization failed to generate
proceeds sufficient to pay the Crown’s deemed trust claim for employee source
deductions and the costs secured by the Receiver’s charge.

3.

Subject to the completion of two small administrative tasks to be completed in the
ordinary course, the Receiver’s work is complete, such that the Receiver’s
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continued appointment serves no purpose for the stakeholders. This is therefore an
appropriate time to seek the Receiver’s discharge.

4.

An Order approving the Receiver’s actions, fees and disbursements (including
those of its counsel), and discharge is therefore being requested in accordance with
the standard practice of Court-supervised receivership proceedings. The Receiver
is cognizant of the Court’s concerns about overly broad limitations of liability and
release provisions in discharge orders, and the Receiver has therefore utilized
language similar to that approved by the Court in three past proceedings.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 20th DAY OF JANUARY,
2021.

_______________________________________________

CRAIG FRITH
Counsel for the applicant, BDO Canada Limited
McDougall Gauley LLP
500-616 Main Street, Saskatoon, SK S7H 0J6
Telephone: 306-665-5432
Email: cfrith@mcdougallgauley.com

File No. CI 17-01-07136
THE QUEEN'S BENCH
WINNIPEG CENTRE
IN THE MATTER OF:

The Appointment of a Receiver pursuant to Section
243 of the Bankruptcy and Insolvency Act R.S.C. c.
B-3, as amended, and Section 55 of The Queen's
Bench Act, C.C.S.M. c. C280

BETWEEN:
CAPE FUND L.P. by its Manager, CAPE FUND MANAGEMENT INC.,
HORIZON CAPITAL HOLDINGS INC. and
INVESTECO SUSTAINABLE FOOD FUND II LP by its General Partner,
INVESTECO SUSTAINABLE FOOD FUND II GENERAL PARTNER CORP.,
Applicants,
- and -

CANADIAN PRAIRIE GARDEN PUREE PRODUCTS INC.,
Respondent.

ORDER
(DISTRIBUTION AND DISCHARGE)

TAYLOR McCAFFREY LLP
Barristers and Solicitors
9th Floor - 400 St. Mary Avenue
Winnipeg, Manitoba, R3C 4K5
David R.M. Jackson
Telephone - 988-0375
Fax - 957-0945
Client File No. 64478-11 DJAC

THE QUEEN'S BENCH
WINNIPEG CENTRE
THE HONOURABLE
) The 19th day of October, 2017
MR. JUSTICE EDMOND
IN THE MATTER OF:

The Appointment of a Receiver pursuant to Section
243 of the Bankruptcy and Insolvency Act R.S.C. c.
B-3, as amended, and Section 55 of The Queen's
Bench Act, C.C.S.M. c. C280

BETWEEN:

CAPE FUND L.P. by its Manager, CAPE FUND MANAGEMENT INC.,
HORIZON CAPITAL HOLDINGS INC. and
INVESTECO SUSTAINABLE FOOD FUND II LP by its General Partner,
INVESTECO SUSTAINABLE FOOD FUND II GENERAL PARTNER CORP.,
Applicants,
- and -

CANADIAN PRAIRIE GARDEN PUREE PRODUCTS INC.,
Respondent.

ORDER
(DISTRIBUTION ♦AND DISCHARGE)

THIS MOTION made by MNP Ltd. as Receiver ("Receiver") of the
undertaking, property and assets of the Respondent, Canadian Prairie Garden Puree
Products Inc.(the "Debtor"), for an Order approving distribution ofthe proceeds, approval
of the Receiver's activities and fees and discharge of the Receiver was heard this day at
Winnipeg.

2
ON READING the pleadings and proceedings herein and in particular the
Second Report of the Receiver dated October 13, 2017("Second Report") and on hearing
the submissions of counsel for the Receiver and counsel for the Royal Bank of Canada, no
one else appearing on behalf of any other party although duly served as appears from the
Affidavit of Service of Laura Leigh Buley sworn October 16, 2017, filed:

SERVICE VALIDATED

THIS COURT ORDERS that the time for service of the Notice of Motion

1.

and the materials filed in support of the motion is hereby abridged and validated such that
the motion is properly returnable today and hereby dispenses with further service thereof.

DISTRIBUTION

THIS COURT ORDERS AND DECLARES that the scheme of distribution

2.

of the funds available for distribution as itemized in paragraph 19 of the Second Report is
hereby approved and the Receiver is authorized to pay :

To Fillmore Riley LLP funds sufficient to pay out the indebtedness owed
by the Debtor to the Royal Bank of Canada; and
b)

The balance of the Net Funds available after payment of all prior claims as
summarized in Appendix 2 ofthe Second Report to the Applicants on apari
passu basis in accordance with their agreement of December 16, 2016
attached as Exhibit "D" to the Affidavit of Alex Farley sworn March 20,
2017 and, for greater certainty, on the following percentage basis:
i)
ii)
iii)

38.89 percent to Cape Fund L.P.;
38.89 percent to Horizon Capital Holdings Inc.;
22.22 percent to Investeco Sustainable Food Fund II L.P.

3
provided that the aggregate ofthe distributions to the Applicants do not exceed the amount
of the indebtedness owed to the Applicants in accordance with the Lending Agreement
dated December 15, 2016 between the Debtor and the Applicants and the Receiver may
hold sufficient reserves to satisfy any accruing obligations or remaining costs.

APPROVAL OF RECEIVERS CONDUCT

3.

THIS COURT ORDERS AND DECLARES that the Receiver's activities

as set out in the First Report and the Second Report, including the Statement of Receipts
and Disbursements as attached to the Second Report, are hereby ratified and approved.

4.

THIS COURT ORDERS AND DECLARES that the fees and

disbursements of the Receiver and its legal counsel, Taylor McCaffrey LLP as detailed in
the Second Report are hereby authorized and approved without the necessity of a formal
passing and/or taxation of account.

5.

THIS COURT ORDERS AND DECLARES that on the evidence before the

Court, the Receiver has satisfied its obligations under the terms of the Orders granted in
the within proceedings up to and including the date hereof, and the Receiver shall not be
liable for any act or omission on its part including, without limitation, any act or omission
pertaining to the discharge of its duties in the within proceedings, save and except for any
liability arising out of any fraud, gross negligence or willful misconduct on the part ofthe
Receiver, or with leave of the Court. Subject to the foregoing any claims against the
Receiver in connection with the performance of its duties are hereby stayed, extinguished
and forever barred.
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THIS COURT ORDERS AND DECLARES that no action or other

6.

proceeding shall be commenced against the Receiver, including its officers, directors,
employees, solicitors and agents and assigns in any way arising from or related to its
capacity or conduct as Receiver, except with prior leave of this Court on notice to the
Receiver, and upon such terms as this Court may direct.

DISCHARGE
THIS COURT ORDERS that upon the Receiver filing a Certificate in

7.

substantially the form attached hereto as Schedule A to this Order confirming that:

a)

The payments contemplated in paragraph 2 of this Order have been
completed;

b)

All other matters in the administration of the Debtor's estate have been
completed.

the Receiver shall be discharged as Receiver of the Debtor, provided, however, that
notwithstanding its discharge herein (i) the Receiver shall remain Receiver for the
performance of such incidental duties as may be required to complete the administration
of the receivership herein, and (ii) the Receiver shall continue to have the benefit of
provisions of the Orders made in these proceedings, including all approvals, protections
and stays of proceedings in favour of the Receiver in its capacity as Receiver.

8.

THIS COURT ORDERS AND DECLARES that upon the Receiver's

discharge, the Receiver's charge and Receiver's borrowing charge (both as provided for in
the receiver Order granted in the within proceedings) shall be terminated.

October 1 ,2017

J.EDMOND

SCHEDULE A
RECEIVER'S DISCHARGE CERTIFICATE
THE QUEEN'S BENCH
WINNIPEG CENTRE
IN THE MATTER OF:

The Appointment of a Receiver pursuant to Section
243 of the Bankruptcy and Insolvency Act R.S.C. c.
B-3, as amended, and Section 55 of The Queen's
Bench Act, C.C.S.M. c. C280

BETWEEN:
CAPE FUND L.P. by its Manager, CAPE FUND MANAGEMENT INC.,
HORIZON CAPITAL HOLDINGS INC. and
FOOD FUND II LP by its General Partner,
SUSTAINABLE
INVESTECO
INVESTECO SUSTAINABLE FOOD FUND II GENERAL PARTNER CORP.,
Applicants,
- and -

CANADIAN PRAIRIE GARDEN PUREE PRODUCTS INC.,
Respondent.

RECEIVER'S DISCHARGE CERTIFICATE

RECITALS

A.

MNP Ltd. was appointed Receiver ("Receiver") of all the assets, property

and undertaking of the Respondent, Canadian Prairie Garden Puree Products Inc.
("Debtor") pursuant to an Order of the Court of Queens' Bench dated March 22, 2017
("Receivership Order").

- 2Pursuant to the Order of this Court pronounced October

B.

signed October

, 2017 and

,2-017(the "Order")the Receiver has paid out the net realizations as

directed by the Order and completed the administration of the Debtor's estate.
Unless otherwise indicated herein the Receiver's Certificate shall have the

C.

same meaning as given to them in the Order.
THE RECEIVER CERTIFIES the following:
The Receiver ha paid the net proceeds in accordance with the Order and in

1.
particular:

a)

, 2017 the Receiver paid Fillmore Riley LLP on
On or about
behalf ofthe Royal Bank the sum of$
On or about

2.

, 2017 the Receiver paid the Applicants

The Receiver has completed the outstanding activities described in the

Second Report and completed its administration of the Debtor's estate.
Dated at Winnipeg, this

day of

,2017.

MNP LTD.in its capacity as Receiver of
CANADIAN PRAIRIE GARDEN PUREE
PRODUCTS INC.
Per:
Name:
Title:

Bankruptcy and Insolvency
PART X Orderly Payment of Debts
Sections 241-243

Faillite et insolvabilité
PARTIE X Paiement méthodique des dettes
Articles 241-243

Audit of proceedings

Vérification des comptes

241 The accounts of every clerk that relate to proceed-

241 Les comptes de chaque greffier, relatifs aux procé-

ings under this Part are subject to audit in the same manner as if the accounts were the accounts of a provincial
officer.

dures prévues par la présente partie, sont sujets à vérification de la même manière que s’ils étaient les comptes
d’un fonctionnaire provincial.

R.S., c. B-3, s. 212.

S.R., ch. B-3, art. 212.

Application of this Part

Application

242 (1) The Governor in Council shall, at the request of

242 (1) À la demande du lieutenant-gouverneur en

the lieutenant governor in council of a province, declare,
by order, that this Part applies or ceases to apply, as the
case may be, in respect of the province.

conseil d’une province, le gouverneur en conseil déclare
par décret que la présente partie commence à s’appliquer
ou cesse de s’appliquer, selon le cas, dans la province en
question.

Automatic application

Application automatique

(2) Subject to an order being made under subsection (1)

declaring that this Part ceases to apply in respect of a
province, if this Part is in force in the province immediately before that subsection comes into force, this Part
applies in respect of the province.

(2) Sous réserve d’une éventuelle déclaration faite en
vertu du paragraphe (1) indiquant qu’elle cesse de s’appliquer à la province en cause, la présente partie s’applique à toute province dans laquelle elle était en vigueur
à l’entrée en vigueur de ce paragraphe.

R.S., 1985, c. B-3, s. 242; 2002, c. 7, s. 85; 2007, c. 36, s. 57.

L.R. (1985), ch. B-3, art. 242; 2002, ch. 7, art. 85; 2007, ch. 36, art. 57.

PART XI

PARTIE XI

Secured Creditors and
Receivers

Créanciers garantis et
séquestres

Court may appoint receiver

Nomination d’un séquestre

243 (1) Subject to subsection (1.1), on application by a

243 (1) Sous réserve du paragraphe (1.1), sur demande
d’un créancier garanti, le tribunal peut, s’il est convaincu
que cela est juste ou opportun, nommer un séquestre
qu’il habilite :

secured creditor, a court may appoint a receiver to do any
or all of the following if it considers it to be just or convenient to do so:
(a) take possession of all or substantially all of the in-

a) à prendre possession de la totalité ou de la quasitotalité des biens — notamment des stocks et comptes
à recevoir — qu’une personne insolvable ou un failli a
acquis ou utilisés dans le cadre de ses affaires;

ventory, accounts receivable or other property of an
insolvent person or bankrupt that was acquired for or
used in relation to a business carried on by the insolvent person or bankrupt;

b) à exercer sur ces biens ainsi que sur les affaires de

(b) exercise any control that the court considers advis-

la personne insolvable ou du failli le degré de prise en
charge qu’il estime indiqué;

able over that property and over the insolvent person’s
or bankrupt’s business; or

c) à prendre toute autre mesure qu’il estime indiquée.

(c) take any other action that the court considers ad-

visable.
Restriction on appointment of receiver

Restriction relative à la nomination d’un séquestre

(1.1) In the case of an insolvent person in respect of
whose property a notice is to be sent under subsection
244(1), the court may not appoint a receiver under subsection (1) before the expiry of 10 days after the day on
which the secured creditor sends the notice unless

(1.1) Dans le cas d’une personne insolvable dont les
biens sont visés par le préavis qui doit être donné par le
créancier garanti aux termes du paragraphe 244(1), le tribunal ne peut faire la nomination avant l’expiration d’un
délai de dix jours après l’envoi de ce préavis, à moins :
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Bankruptcy and Insolvency
PART XI Secured Creditors and Receivers
Sections 247-250

Faillite et insolvabilité
PARTIE XI Créanciers garantis et séquestres
Articles 247-250

Good faith, etc.

Obligation de diligence

247 A receiver shall

247 Le séquestre doit gérer les biens de la personne insolvable ou du failli en toute honnêteté et de bonne foi, et
selon des pratiques commerciales raisonnables.

(a) act honestly and in good faith; and

1992, ch. 27, art. 89.

(b) deal with the property of the insolvent person or

the bankrupt in a commercially reasonable manner.
1992, c. 27, s. 89.

Powers of court

Pouvoirs du tribunal

248 (1) Where the court, on the application of the Su-

248 (1) S’il est convaincu, à la suite d’une demande du

perintendent, the insolvent person, the trustee (in the
case of a bankrupt), a receiver or a creditor, is satisfied
that the secured creditor, the receiver or the insolvent
person is failing or has failed to carry out any duty imposed by sections 244 to 247, the court may make an order, on such terms as it considers proper,

surintendant, de la personne insolvable, du syndic — en
cas de faillite —, du séquestre ou d’un créancier que le
créancier garanti, le séquestre ou la personne insolvable
ne se conforme pas ou ne s’est pas conformé à l’une ou
l’autre des obligations que lui imposent les articles 244 à
247, le tribunal peut, aux conditions qu’il estime indiquées :

(a) directing the secured creditor, receiver or insol-

vent person, as the case may be, to carry out that duty,
or

a) ordonner au créancier garanti, au séquestre ou à la

(b) restraining the secured creditor or receiver, as the

b) interdire au créancier garanti ou au séquestre de
réaliser les biens de la personne insolvable ou du failli,
ou de faire toutes autres opérations à leur égard, jusqu’à ce qu’il se soit conformé à ses obligations.

personne insolvable de se conformer à ses obligations;

case may be, from realizing or otherwise dealing with
the property of the insolvent person or bankrupt until
that duty has been carried out,
or both.
Idem

Idem

(2) On the application of the Superintendent, the insol-

(2) Sur demande du surintendant, de la personne insol-

vent person, the trustee (in the case of a bankrupt) or a
creditor, made within six months after the statement of
accounts was provided to the Superintendent pursuant to
subsection 246(3), the court may order the receiver to
submit the statement of accounts to the court for review,
and the court may adjust, in such manner and to such extent as it considers proper, the fees and charges of the receiver as set out in the statement of accounts.

vable, du syndic — en cas de faillite — ou d’un créancier,
présentée au plus tard six mois après la transmission au
surintendant de l’état de comptes visé au paragraphe
246(3), le tribunal peut ordonner au séquestre de lui soumettre cet état de comptes pour examen; le tribunal peut,
de la manière et dans la mesure qu’il estime indiquées,
ajuster les honoraires et dépenses du séquestre qui y sont
consignés.

1992, c. 27, s. 89.

1992, ch. 27, art. 89.

Receiver may apply to court for directions

Instructions du tribunal

249 A receiver may apply to the court for directions in
relation to any provision of this Part, and the court shall
give, in writing, such directions, if any, as it considers
proper in the circumstances.

249 Le tribunal donne au séquestre qui lui en fait la de-

mande les instructions écrites qu’il estime indiquées sur
toute disposition de la présente partie.
1992, ch. 27, art. 89.

1992, c. 27, s. 89.

Right to apply to court

Ordonnance d’un autre tribunal

250 (1) An application may be made under section 248

250 (1) Une demande peut être présentée aux termes

or 249 notwithstanding any order of a court as defined in
subsection 243(1).

des articles 248 ou 249 indépendamment de toute ordonnance qu’aurait pu rendre un tribunal au sens du paragraphe 243(1).
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1991 CarswellOnt 205, [1991] O.J. No. 1137, 27 A.C.W.S. (3d) 1178, 46 O.A.C. 321...

Most Negative Treatment: Distinguished
Most Recent Distinguished: PCAS Patient Care Automation Services Inc., Re | 2012 ONSC 3367, 2012 CarswellOnt
7248, 91 C.B.R. (5th) 285, 216 A.C.W.S. (3d) 551 | (Ont. S.C.J. [Commercial List], Jun 9, 2012)
1991 CarswellOnt 205
Ontario Court of Appeal
Royal Bank v. Soundair Corp.
1991 CarswellOnt 205, [1991] O.J. No. 1137, 27 A.C.W.S. (3d) 1178, 46 O.A.C. 321, 4 O.R. (3d) 1, 7 C.B.R. (3d) 1, 83
D.L.R. (4th) 76

ROYAL BANK OF CANADA (plaintiff/respondent) v. SOUNDAIR CORPORATION
(respondent), CANADIAN PENSION CAPITAL LIMITED (appellant) and
CANADIAN INSURERS’ CAPITAL CORPORATION (appellant)
Goodman, McKinlay and Galligan JJ.A.
Heard: June 11, 12, 13 and 14, 1991
Judgment: July 3, 1991
Docket: Doc. CA 318/91
Counsel: J. B. Berkow and S. H. Goldman , for appellants Canadian Pension Capital Limited and Canadian Insurers’ Capital
Corporation.
J. T. Morin, Q.C. , for Air Canada.
L.A.J. Barnes and L.E. Ritchie , for plaintiff/respondent Royal Bank of Canada.
S.F. Dunphy and G.K. Ketcheson , for Ernst & Young Inc., receiver of respondent Soundair Corporation.
W.G. Horton , for Ontario Express Limited.
N.J. Spies , for Frontier Air Limited.
Subject: Corporate and Commercial; Insolvency
Related Abridgment Classifications
Debtors and creditors
VII Receivers
VII.6 Conduct and liability of receiver
VII.6.a General conduct of receiver
Headnote
Receivers --- Conduct and liability of receiver — General conduct of receiver
Court considering its position when approving sale recommended by receiver.
S Corp., which engaged in the air transport business, had a division known as AT. When S Corp. experienced financial
difficulties, one of the secured creditors, who had an interest in the assets of AT, brought a motion for the appointment of a
receiver. The receiver was ordered to operate AT and to sell it as a going concern. The receiver had two offers. It accepted
the offer made by OEL and rejected an offer by 922 which contained an unacceptable condition. Subsequently, 922 obtained
an order allowing it to make a second offer removing the condition. The secured creditors supported acceptance of the 922
offer. The court approved the sale to OEL and dismissed the motion to approve the 922 offer. An appeal was brought from
Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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Royal Bank v. Soundair Corp., 1991 CarswellOnt 205
1991 CarswellOnt 205, [1991] O.J. No. 1137, 27 A.C.W.S. (3d) 1178, 46 O.A.C. 321...

this order.
Held:
The appeal was dismissed.
Per Galligan J.A.: When a court appoints a receiver to use its commercial expertise to sell an airline, it is inescapable that it
intends to rely upon the receiver’s expertise and not upon its own. The court should be reluctant to second-guess, with the
benefit of hindsight, the considered business decisions made by its receiver.
The conduct of the receiver should be reviewed in the light of the specific mandate given to him by the court. The order
appointing the receiver did not say how the receiver was to negotiate the sale. The order obviously intended, because of the
unusual nature of the asset being sold, to leave the method of sale substantially to the discretion of the receiver.
To determine whether a receiver has acted providently, the conduct of the receiver should be examined in light of the
information the receiver had when it agreed to accept an offer. On the date the receiver accepted the OEL offer, it had only
two offers: that of OEL, which was acceptable, and that of 922, which contained an unacceptable condition. The decision
made was a sound one in the circumstances. The receiver made a sufficient effort to obtain the best price, and did not act
improvidently.
The court must exercise extreme caution before it interferes with the process adopted by a receiver to sell an unusual asset. It
is important that prospective purchasers know that, if they are acting in good faith, bargain seriously with a receiver and enter
into an agreement with it, a court will not lightly interfere with the commercial judgment of the receiver to sell the assets to
them.
Per McKinlay J.A. (concurring in the result): It is most important that the integrity of procedures followed by court-appointed
receivers be protected in the interests of both commercial morality and the future confidence of business persons in their
dealings with receivers. In all cases, the court should carefully scrutinize the procedure followed by the receiver. While the
procedure carried out by the receiver in this case was appropriate, given the unfolding of events and the unique nature of the
asset involved, it may not be a procedure that is likely to be appropriate in many receivership sales.
Per Goodman J.A. (dissenting): It was imprudent and unfair on the part of the receiver to ignore an offer from an interested
party which offered approximately triple the cash down payment without giving a chance to the offeror to remove the
conditions or other terms which made the offer unacceptable to the receiver. The offer accepted by the receiver was
improvident and unfair insofar as two creditors were concerned.
Table of Authorities
Cases considered:
Beauty Counsellors of Canada Ltd., Re (1986), 58 C.B.R. (N.S.) 237 (Ont. S.C.) — referred to
British Columbia Development Corp. v. Spun Cast Industries Ltd. (1977), 26 C.B.R. (N.S.) 28, 5 B.C.L.R. 94 (S.C.) —
referred to
Cameron v. Bank of Nova Scotia (1981), 38 C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.) — referred to
Crown Trust Co. v. Rosenburg (1986), 67 C.B.R. (N.S.) 320n, 60 O.R. (2d) 87, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526
(H.C.) — applied
Salima Investments Ltd. v. Bank of Montreal (1985), 59 C.B.R. (N.S.) 242, 41 Alta. L.R. (2d) 58, 65 A.R. 372 , 21
D.L.R. (4th) (C.A.) — referred to
Selkirk, Re (1986), 58 C.B.R. (N.S.) 245 (Ont. S.C.) — referred to
Selkirk, Re (1987), 64 C.B.R. (N.S.) 140 (Ont. S.C.) — referred to
Statutes considered:
Employment Standards Act, R.S.O. 1980, c. 137.
Environmental Protection Act, R.S.O. 1980, c. 141.
Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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8
It was well known in the air transport industry that Air Toronto was for sale. During the months following the collapse
of the negotiations with Air Canada, the receiver tried unsuccessfully to find viable purchasers. In late 1990, the receiver
turned to Canadian Airlines International, the only realistic alternative. Negotiations began between them. Those negotiations
led to a letter of intent dated February 11, 1990. On March 6, 1991, the receiver received an offer from Ontario Express
Limited and Frontier Airlines Limited, who are subsidiaries of Canadian Airlines International. This offer is called the OEL
offer.
9
In the meantime, Air Canada and CCFL were having discussions about making an offer for the purchase of Air Toronto.
They formed 922246 Ontario Limited (”922”) for the purpose of purchasing Air Toronto. On March 1, 1991, CCFL wrote to
the receiver saying that it proposed to make an offer. On March 7, 1991, Air Canada and CCFL presented an offer to the
receiver in the name of 922. For convenience, its offers are called the “922 offers.”
10
The first 922 offer contained a condition which was unacceptable to the receiver. I will refer to that condition in more
detail later. The receiver declined the 922 offer and on March 8, 1991, accepted the OEL offer. Subsequently, 922 obtained
an order allowing it to make a second offer. It then submitted an offer which was virtually identical to that of March 7, 1991,
except that the unacceptable condition had been removed.
11
The proceedings before Rosenberg J. then followed. He approved the sale to OEL and dismissed a motion for the
acceptance of the 922 offer. Before Rosenberg J., and in this court, both CCFL and the Royal Bank supported the acceptance
of the second 922 offer.
12

There are only two issues which must be resolved in this appeal. They are:
(1) Did the receiver act properly when it entered into an agreement to sell Air Toronto to OEL?
(2) What effect does the support of the 922 offer by the secured creditors have on the result?

13

I will deal with the two issues separately.

1. Did the Receiver Act Properly in Agreeing to Sell to OEL?
14
Before dealing with that issue, there are three general observations which I think I should make. The first is that the
sale of an airline as a going concern is a very complex process. The best method of selling an airline at the best price is
something far removed from the expertise of a court. When a court appoints a receiver to use its commercial expertise to sell
an airline, it is inescapable that it intends to rely upon the receiver’s expertise and not upon its own. Therefore, the court must
place a great deal of confidence in the actions taken and in the opinions formed by the receiver. It should also assume that the
receiver is acting properly unless the contrary is clearly shown. The second observation is that the court should be reluctant to
second-guess, with the benefit of hindsight, the considered business decisions made by its receiver. The third observation
which I wish to make is that the conduct of the receiver should be reviewed in the light of the specific mandate given to him
by the court.
15
The order of O’Brien J. provided that if the receiver could not complete the sale to Air Canada that it was “to negotiate
and sell Air Toronto to another person.” The court did not say how the receiver was to negotiate the sale. It did not say it was
to call for bids or conduct an auction. It told the receiver to negotiate and sell. It obviously intended, because of the unusual
nature of the asset being sold, to leave the method of sale substantially in the discretion of the receiver. I think, therefore, that
the court should not review minutely the process of the sale when, broadly speaking, it appears to the court to be a just
process.
16
As did Rosenberg J., I adopt as correct the statement made by Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60
O.R. (2d) 87, 67 C.B.R. (N.S.) 320n, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526 (H.C.) , at pp. 92-94 [O.R.], of the duties which
a court must perform when deciding whether a receiver who has sold a property acted properly. When he set out the court’s
duties, he did not put them in any order of priority, nor do I. I summarize those duties as follows:
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1. It should consider whether the receiver has made a sufficient effort to get the best price and has not acted
improvidently.
2. It should consider the interests of all parties.
3. It should consider the efficacy and integrity of the process by which offers are obtained.
4. It should consider whether there has been unfairness in the working out of the process.
17

I intend to discuss the performance of those duties separately.

1. Did the Receiver make a sufficient effort to get the best price and did it act providently?
18
Having regard to the fact that it was highly unlikely that a commercially viable sale could be made to anyone but the
two national airlines, or to someone supported by either of them, it is my view that the receiver acted wisely and reasonably
when it negotiated only with Air Canada and Canadian Airlines International. Furthermore, when Air Canada said that it
would submit no further offers and gave the impression that it would not participate further in the receiver’s efforts to sell,
the only course reasonably open to the receiver was to negotiate with Canadian Airlines International. Realistically, there was
nowhere else to go but to Canadian Airlines International. In do ing so, it is my opinion that the receiver made sufficient
efforts to sell the airline.
19
When the receiver got the OEL offer on March 6, 1991, it was over 10 months since it had been charged with the
responsibility of selling Air Toronto. Until then, the receiver had not received one offer which it thought was acceptable.
After substantial efforts to sell the airline over that period, I find it difficult to think that the receiver acted improvidently in
accepting the only acceptable offer which it had.
20
On March 8, 1991, the date when the receiver accepted the OEL offer, it had only two offers, the OEL offer, which
was acceptable, and the 922 offer, which contained an unacceptable condition. I cannot see how the receiver, assuming for
the moment that the price was reasonable, could have done anything but accept the OEL offer.
21
When deciding whether a receiver had acted providently, the court should examine the conduct of the receiver in light
of the information the receiver had when it agreed to accept an offer. In this case, the court should look at the receiver’s
conduct in the light of the information it had when it made its decision on March 8, 1991. The court should be very cautious
before deciding that the receiver’s conduct was improvident based upon information which has come to light after it made its
decision. To do so, in my view, would derogate from the mandate to sell given to the receiver by the order of O’Brien J. I
agree with and adopt what was said by Anderson J. in Crown Trust Co. v. Rosenberg , supra, at p. 112 [O.R.]:
Its decision was made as a matter of business judgment on the elements then available to it . It is of the very essence of a
receiver’s function to make such judgments and in the making of them to act seriously and responsibly so as to be
prepared to stand behind them.
If the court were to reject the recommendation of the Receiver in any but the most exceptional circumstances, it would
materially diminish and weaken the role and function of the Receiver both in the perception of receivers and in the
perception of any others who might have occasion to deal with them. It would lead to the conclusion that the decision of
the Receiver was of little weight and that the real decision was always made upon the motion for approval. That would
be a consequence susceptible of immensely damaging results to the disposition of assets by court-appointed receivers.
[Emphasis added.]
22
I also agree with and adopt what was said by Macdonald J.A. in Cameron v. Bank of Nova Scotia (1981), 38 C.B.R.
(N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.) , at p. 11 [C.B.R.]:
In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval, with respect to
certain assets is reasonable and sound under the circumstances at the time existing it should not be set aside simply
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24. On the basis of these considerations the Receiver has approved the OEL offer and has concluded that it represents
the achievement of the highest possible value at this time for the Air Toronto division of SoundAir.
36
The court appointed the receiver to conduct the sale of Air Toronto, and entrusted it with the responsibility of deciding
what is the best offer. I put great weight upon the opinion of the receiver. It swore to the court which appointed it that the
OEL offer represents the achievement of the highest possible value at this time for Air Toronto. I have not been convinced
that the receiver was wrong when he made that assessment. I am, therefore, of the opinion that the 922 offer does not
demonstrate any failure upon the part of the receiver to act properly and providently.
37
It follows that if Rosenberg J. was correct when he found that the 922 offer was in fact better, I agree with him that it
could only have been slightly or marginally better. The 922 offer does not lead to an inference that the disposition strategy of
the receiver was inadequate, unsuccessful or improvident, nor that the price was unreasonable.
38
I am, therefore, of the opinion the the receiver made a sufficient effort to get the best price, and has not acted
improvidently.
2. Consideration of the Interests of all Parties
39
It is well established that the primary interest is that of the creditors of the debtor: see Crown Trust Co. v. Rosenberg ,
supra, and Re Selkirk , supra (Saunders J.). However, as Saunders J. pointed out in Re Beauty Counsellors , supra at p. 244
[C.B.R.], “it is not the only or overriding consideration.”
40
In my opinion, there are other persons whose interests require consideration. In an appropriate case, the interests of the
debtor must be taken into account. I think also, in a case such as this, where a purchaser has bargained at some length and
doubtless at considerable expense with the receiver, the interests of the purchaser ought to be taken into account. While it is
not explicitly stated in such cases as Crown Trust Co. v. Rosenberg , supra, Re Selkirk (1986), supra, Re Beauty Counsellors ,
supra, Re Selkirk (1987), supra, and (Cameron ), supra, I think they clearly imply that the interests of a person who has
negotiated an agreement with a court-appointed receiver are very important.
41
In this case, the interests of all parties who would have an interest in the process were considered by the receiver and
by Rosenberg J.
3. Consideration of the Efficacy and Integrity of the Process by which the Offer was Obtained
42
While it is accepted that the primary concern of a receiver is the protecting of the interests of the creditors, there is a
secondary but very important consideration, and that is the integrity of the process by which the sale is effected. This is
particularly so in the case of a sale of such a unique asset as an airline as a going concern.
43
The importance of a court protecting the integrity of the process has been stated in a number of cases. First, I refer to
Re Selkirk , supra, where Saunders J. said at p. 246 [C.B.R.]:
In dealing with the request for approval, the court has to be concerned primarily with protecting the interest of the
creditors of the former bankrupt. A secondary but important considera tion is that the process under which the sale
agreement is arrived at should be consistent with commercial efficacy and integrity.
In that connection I adopt the principles stated by Macdonald J.A. of the Nova Scotia Supreme Court (Appeal Division)
in Cameron v. Bank of N.S. (1981), 38 C.B.R. (N.S.) 1, 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.) , where he said at p.
11:
In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval, with
respect to certain assets is reasonable and sound under the circumstances at the time existing it should not be set
aside simply because a later and higher bid is made. To do so would literally create chaos in the commercial world
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hands of CCFL before it submitted the first 922 offer on March 7, 1991. A copy of the offering memorandum forms part of
the record, and it seems to me to be little more than puffery, without any hard information which a sophisticated purchaser
would require in or der to make a serious bid.
51
The offering memorandum had not been completed by February11, 1991. On that date, the receiver entered into the
letter of intent to negotiate with OEL. The letter of intent contained a provision that during its currency the receiver would
not negotiate with any other party. The letter of intent was renewed from time to time until the OEL offer was received on
March 6, 1991.
52
The receiver did not proceed with the offering memorandum because to do so would violate the spirit, if not the letter,
of its letter of intent with OEL.
53
I do not think that the conduct of the receiver shows any unfairness towards 922. When I speak of 922, I do so in the
context that Air Canada and CCFL are identified with it. I start by saying that the receiver acted reasonably when it entered
into exclusive negotiations with OEL. I find it strange that a company, with which Air Canada is closely and intimately
involved, would say that it was unfair for the receiver to enter into a time-limited agreement to negotiate exclusively with
OEL. That is precisely the arrangement which Air Canada insisted upon when it negotiated with the receiver in the spring
and summer of 1990. If it was not unfair for Air Canada to have such an agreement, I do not understand why it was unfair for
OEL to have a similar one. In fact, both Air Canada and OEL in its turn were acting reasonably when they required exclusive
negotiating rights to prevent their negotiations from being used as a bargaining lever with other potential purchasers. The fact
that Air Canada insisted upon an exclusive negotiating right while it was negotiating with the receiver demonstrates the
commercial efficacy of OEL being given the same right during its negotiations with the receiver. I see no unfairness on the
part of the receiver when it honoured its letter of intent with OEL by not releasing the offering memorandum during the
negotiations with OEL.
54
Moreover, I am not prepared to find that 922 was in any way prejudiced by the fact that it did not have an offering
memorandum. It made an offer on March 7, 1991, which it contends to this day was a better offer than that of OEL. 922 has
not convinced me that if it had an offering memorandum, its offer would have been any different or any better than it actually
was. The fatal problem with the first 922 offer was that it contained a condition which was completely unacceptable to the
receiver. The receiver, properly, in my opinion, rejected the offer out of hand because of that condition. That condition did
not relate to any information which could have conceivably been in an offering memorandum prepared by the receiver. It was
about the resolution of a dispute between CCFL and the Royal Bank, something the receiver knew nothing about.
55
Further evidence of the lack of prejudice which the absence of an offering memorandum has caused 922 is found in
CCFL’s stance before this court. During argument, its counsel suggested as a possible resolution of this appeal that this court
should call for new bids, evaluate them and then order a sale to the party who put in the better bid. In such a case, counsel for
CCFL said that 922 would be prepared to bid within 7 days of the court’s decision. I would have thought that, if there were
anything to CCFL’s suggestion that the failure to provide an offering memorandum was unfair to 922, that it would have told
the court that it needed more information before it would be able to make a bid.
56
I am satisfied that Air Canada and CCFL have, and at all times had, all of the information which they would have
needed to make what to them would be a commercially viable offer to the receiver. I think that an offering memorandum was
of no commercial consequence to them, but the absence of one has since become a valuable tactical weapon.
57
It is my opinion that there is no convincing proof that if an offering memorandum had been widely distributed among
persons qualified to have purchased Air Toronto, a viable offer would have come forth from a party other than 922 or OEL.
Therefore, the failure to provide an offering memorandum was neither unfair, nor did it prejudice the obtaining of a better
price on March 8, 1991, than that contained in the OEL offer. I would not give effect to the contention that the process
adopted by the receiver was an unfair one.
58
There are two statements by Anderson J. contained in Crown Trust Co. v. Rosenberg , supra, which I adopt as my own.
The first is at p. 109 [O.R.]:
The court should not proceed against the recommendations of its Receiver except in special circumstances and where the
necessity and propriety of doing so are plain. Any other rule or approach would emasculate the role of the Receiver and
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make it almost inevitable that the final negotiation of every sale would take place on the motion for approval.
The second is at p. 111 [O.R.]:
It is equally clear, in my view, though perhaps not so clearly enunciated, that it is only in an exceptional case that the
court will intervene and proceed contrary to the Receiver’s recommendations if satisfied, as I am, that the Receiver has
acted reasonably, prudently and fairly and not arbitrarily.
In this case the receiver acted reasonably, prudently, fairly and not arbitrarily. I am of the opinion, therefore, that the process
adopted by the receiver in reaching an agreement was a just one.
59

In his reasons for judgment, after discussing the circumstances leading to the 922 offer, Rosenberg J. said this:
They created a situation as of March 8th, where the Receiver was faced with two offers, one of which was in acceptable
form and one of which could not possibly be accepted in its present form. The Receiver acted appropriately in accepting
the OEL offer.

I agree.
60
The receiver made proper and sufficient efforts to get the best price that it could for the assets of Air Toronto. It
adopted a reasonable and effective process to sell the airline which was fair to all persons who might be interested in
purchasing it. It is my opinion, therefore, that the receiver properly carried out the mandate which was given to it by the order
of O’Brien J. It follows that Rosenberg J. was correct when he confirmed the sale to OEL.
II. The effect of the support of the 922 offer by the two secured creditors.
61
As I noted earlier, the 922 offer was supported before Rosenberg J., and in this court, by CCFL and by the Royal Bank,
the two secured creditors. It was argued that, because the interests of the creditors are primary, the court ought to give effect
to their wish that the 922 offer be accepted. I would not accede to that suggestion for two reasons.
62
The first reason is related to the fact that the creditors chose to have a receiver appointed by the court. It was open to
them to appoint a private receiver pursuant to the authority of their security documents. Had they done so, then they would
have had control of the process and could have sold Air Toronto to whom they wished. However, acting privately and
controlling the process involves some risks. The appointment of a receiver by the court insulates the creditors from those
risks. But, insulation from those risks carries with it the loss of control over the process of disposition of the assets. As I have
attempted to explain in these reasons, when a receiver’s sale is before the court for confirmation, the only issues are the
propriety of the conduct of the receiver and whether it acted providently. The function of the court at that stage is not to step
in and do the receiver’s work, or change the sale strategy adopted by the receiver. Creditors who asked the court to appoint a
receiver to dispose of assets should not be allowed to take over control of the process by the simple expedient of supporting
another purchaser if they do not agree with the sale made by the receiver. That would take away all respect for the process of
sale by a court-appointed receiver.
63
There can be no doubt that the interests of the creditor are an important consideration in determining whether the
receiver has properly conducted a sale. The opinion of the creditors as to which offer ought to be accepted is something to be
taken into account. But if the court decides that the receiver has acted properly and providently, those views are not
necessarily determinative. Because, in this case, the receiver acted properly and providently, I do not think that the views of
the creditors should override the considered judgment of the receiver.
64
The second reason is that, in the particular circumstances of this case, I do not think the support of CCFL and the
Royal Bank of the 922 offer is entitled to any weight. The support given by CCFL can be dealt with summarily. It is a
co-owner of 922. It is hardly surprising and not very impressive to hear that it supports the offer which it is making for the
debtor’s assets.
65

The support by the Royal Bank requires more consideration and involves some reference to the circumstances. On
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A partnership was engaged in the business of factoring accounts receivable. The partnership entered into an agreement with
GW Ltd. to purchase its accounts receivable at a discount. Once each account was sold to the partnership, individual debtors
were notified to make subsequent payments to it. At the date of the agreement, GW Ltd. owed money to the Minister of
National Revenue because of unremitted payroll deductions and GST. The partnership made arrangements with the minister
to forward part of the purchase price of the accounts to be applied to GW Ltd.’s outstanding arrears. Although the partnership
made its payments, GW Ltd. failed to meet its ongoing tax obligations.
In January and February 1999, GW Ltd. made a number of individual assignments of the accounts receivable of C Ltd.. The
minister served C Ltd. with Enhanced Requirement to Pay Notices (RTPs) as authorized by s. 224(1.2) of the Income Tax
Act and s. 317(3) of the Excise Tax Act in February. C Ltd. made payments to the minister in connection with accounts
which had been assigned to the partnership before the RTPs were issued. The partnership brought a successful application to
recover the amounts paid by C Ltd. to the minister. The motions judge held that the moneys owing on accounts factored prior
to the date C Ltd. was served with the RTPs were not subject to garnishment or to the deemed trust provisions of the Act. The
minister’s appeal and the partnership’s cross-appeal were dismissed. The minister further appealed.
Held: The appeal was dismissed.
The minister has been given special priority over other creditors to collect unremitted taxes. The intent of Parliament in
drafting s. 227(4) and (4.1) of the Act was to grant priority to the deemed trust in respect of property that is also subject to a
security interest regardless of when the security interest arose in relation to the time the source deductions were made or
when the deemed trust takes effect. The deemed trust takes priority in situations where the minister and secured creditors of a
tax debtor both claim an interest in the tax debtor’s property. The plain language of the provisions leads to the conclusion that
the deemed trust attaches to after-acquired property. Reference to the “proceeds” of trust property is an explicit indication
that property acquired through the disposition of trust property by the tax debtor after the trust arises is included within the
ambit of the trust. The trust operates in a continuous manner, attaching to any property which comes into the hands of the
debtor as long as the default continues and extending back in time to the moment of the initial deduction. This view accords
with the purpose of the s. 227(4.1) deemed trust. When the partnership came into possession of C Ltd.’s invoices, the deemed
trust, which had already arisen as a consequence of GW Ltd.’s default in remittances, successfully attached to those invoices.
The partnership was a third party purchaser of book debts, not a secured creditor. The deemed trust was similar in principle to
a floating charge over all the assets of the tax debtor in the amount of the default. As the trust did not attach specifically to
any particular assets of the tax debtor, the debtor was free to alienate its property. When an asset was sold by the tax debtor,
the deemed trust ceased to operate over that asset, but the property received in exchange became subject to the deemed trust.
Purchasers for value are not included in ss. 227(4) and (4.1), whereas secured creditors are. Once the C Ltd. invoices had
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been factored to the partnership, the minister was prevented from asserting its interest in them.
Les activités de la société consistaient en l’affacturage de comptes clients. La société a conclu un contrat d’affermage des
créances avec GW ltée, qui prévoyait l’achat des factures à rabais. Après que tous les comptes eurent été vendus à la société,
les débiteurs individuels ont été avisés qu’il devaient payer leur compte directement à la société. À la date du contrat, GW
ltée devait de l’argent au ministère du Revenu national parce qu’elle ne lui avait pas versé les retenues à la sources et la TPS.
La société a conclu une entente avec le ministre selon laquelle elle lui remettrait une partie du prix d’achat des comptes qui
serait affectée aux arriérés de la compagnie. Même si la société effectuait ses paiements, GW ltée a été incapable de respecter
ses obligations fiscales devenues exigibles.
En janvier et février 1999, GW ltée a individuellement cédé un certain nombre des comptes clients de C ltée. En février, le
ministre a fait signifier à C ltée des demandes péremptoires de paiement, ainsi que l’autorise l’art. 224(1.2) de la Loi de
l’impôt sur le revenu. C ltée a effectué des paiements relativement aux comptes qui avaient été cédés à la société avant
l’émission des demandes péremptoires de paiement. La demande présentée par la société pour récupérer les montants payés
au ministre par C ltée a été accueillie. Le juge saisi de la demande a estimé que l’argent dû pour les comptes affacturés avant
la date de la signification des demandes péremptoires de paiement à C ltée n’était pas assujetti aux dispositions de la Loi qui
portaient sur la saisie-arrêt et sur la fiducie réputée. Le pourvoi du ministre a été rejeté ainsi que le pourvoi incident de la
société. Le ministre a interjeté appel de nouveau.
Arrêt: Le pourvoi a été rejeté.
Le ministre s’était vu accorder une priorité spéciale pour recouvrer les impôts non payés par rapport aux autres créanciers.
Lorsque le législateur a rédigé les art. 227(4) et 227(4.1) de la Loi, il avait l’intention d’accorder un rang prioritaire à la
fiducie réputée, lorsque les biens sont par ailleurs grevés d’une garantie, que celle-ci ait pris effet avant ou après les retenues
à la source ou l’application de la fiducie réputée. La fiducie réputée est prioritaire dans le cas où le ministre et les créanciers
garantis du débiteur fiscal réclament tous un droit dans les biens du débiteur fiscal. Le libellé clair des dispositions amène à
conclure que la fiducie réputée s’applique aux biens acquis subséquemment. La référence faite au « produit » des biens
détenus en fiducie est un indice explicite que les biens acquis à l’aide de la vente par le débiteur fiscal des biens détenus en
fiducie, après la naissance de la fiducie, sont visés par la fiducie. La fiducie opère de façon continue, elle s’applique à tout
bien qui se trouve dans les mains du débiteur tant et aussi longtemps que dure le défaut de payer et s’étend dans le temps
jusqu’au moment de la retenue à la source initiale. Cette opinion est conforme au but recherché par la fiducie réputée de l’art.
227(4.1). Lorsque la société a pris possession des factures de C ltée, la fiducie réputée, qui avait déjà pris naissance en raison
du défaut de GW ltée de verser les retenues à la source, s’est appliquée avec succès aux factures concernées.
La société n’était pas un créancier garanti, mais plutôt un tiers-acquéreur de créances. La fiducie réputée s’apparentait en
principe à une charge flottante grevant la totalité des biens du débiteur fiscal pour le montant en défaut. Vu que la fiducie ne
s’est pas spécifiquement appliquée à des biens particuliers du débiteur fiscal, le débiteur était libre de vendre ses biens.
Lorsque les biens ont été vendus par le débiteur fiscal, la fiducie réputée a pris fin relativement à ces biens, mais les biens
reçus en échange sont devenus assujettis à la fiducie réputée. L’acquéreur à titre onéreux n’est pas mentionné dans les art.
227(4) et 227(4.1), tandis que le créancier garanti l’est. À partir du moment où les factures de C ltée avaient été affacturées à
la société, le ministre ne pouvait plus invoquer de droit sur eux.
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Iacobucci J.:
I. Introduction
1
This appeal concerns the interpretation of the deemed trust provisions in ss. 227(4) and 227(4.1) of the Income Tax Act,
R.S.C. 1985, c. 1 (5th Supp.) (”ITA”). At the hearing of this appeal, the Court dismissed the appeal with reasons to follow.
The dispute is over certain property which came into the hands of the tax debtor after a deemed trust under s. 227(4.1) arose.
The property was subsequently sold to a third party, after which time the Minister of National Revenue (”Minister”) asserted
an interest in the property on the basis that it continued to be subject to the deemed trust even after its sale.
2
As a result, the two specific issues to be resolved on this appeal are, first, whether property which comes into the tax
debtor’s hands after the deemed trust arises is subject to the trust, and, second, if so, whether the sale of trust property to third
parties serves to release this property from the ambit of the trust.
3
Section 153(1) of the ITA requires employers to deduct and withhold amounts from their employees’ wages (”source
deductions”) and remit these amounts to the Receiver General by a specified due date. By virtue of s. 227(4), when source
deductions are made, they are deemed to be held separate and apart from the property of the employer in trust for Her
Majesty. If the source deductions are not remitted to the Receiver General by the due date, the deemed trust in s. 227(4.1) of
the ITA becomes operative and attaches to property of the employer to the extent of the amount of the unremitted source
deductions. As well, the trust is deemed to have existed from the moment the source deductions were made.
4
For the reasons set forth below, I find that the s. 227(4.1) deemed trust is similar in principle to a floating charge over
all the tax debtor’s assets in favour of Her Majesty. The trust arises the moment the tax debtor fails to remit source
deductions by the specified due date, but is deemed to have been in existence from the moment the deductions were made. As
long as the tax debtor continues to be in default, the trust continues to float over the tax debtor’s property. Thus, at any given
point in time, whatever property then belonging to the tax debtor is subject to the deemed trust.
5
Viewed in this way, it is clear that, as property comes into possession of the tax debtor, it is caught by the trust and
becomes subject to Her Majesty’s interest. Similarly, property which the tax debtor disposes of is thereby released from the
deemed trust. This mutuality of treatment between incoming and outgoing property relating to the deemed trust is supported
by both the plain language of the provisions as well as their purpose and intent. Most importantly, Her Majesty’s interest in
the tax debtor’s property is protected because, while property which is sold to third party purchasers is released from the
trust, at the same time, the proceeds of disposition of the alienated property are captured by the trust. Moreover, commercial
certainty is promoted owing to the fact that third party purchasers are free to transact with tax debtors or suspected tax
debtors without fearing that Her Majesty may subsequently assert an interest in the property so acquired.
6
Accordingly, I would dismiss the appeal on the basis that, although the property acquired by the tax debtor after the
deemed trust arose became subject to the trust, when this property was sold to a third party, it was thereby released from the
ambit of the deemed trust. As such, after the sale, Her Majesty could no longer assert an interest in the property.
II. Facts
7
The respondent, First Vancouver Finance (”First Vancouver”), is engaged in the business of factoring accounts
receivable. Great West Transport Ltd. (”Great West”) is in the transportation business. On November 6, 1997, First
Vancouver and Great West entered into a factoring agreement providing for the purchase by First Vancouver of Great West’s
accounts receivable at a discount. Pursuant to the agreement, First Vancouver became the owner of certain debts due to Great
West.
8
Under the terms of the factoring agreement, First Vancouver purchased accounts through assignments entered into from
time to time at Great West’s option. First Vancouver did not purchase an individual account until it was submitted for
approval, and it was not bound to purchase it up to that point. After purchase, the Great West invoices were forwarded to
Great West’s debtors, along with notification that the account had been sold and that subsequent payments should be made
directly to First Vancouver. Among the accounts purchased were several owing by Canada Safeway Limited or its associated
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collateral if the competing security interest has attached after the deductions giving rise to Her Majesty’s claim in fact
occurred. Conceptually, the s. 227(5) deemed trust allows Her Majesty’s claim to go back in time and attach its
outstanding s. 227(4) interest to the collateral before that collateral became subject to a fixed charge. [Emphasis in
original.]
Royal Bank’s interest was characterized as a fixed and specific charge over the inventory of the tax debtor. This had the
effect of making the bank the legal owner of inventory as it came into possession of the tax debtor, subject to the debtor’s
equitable right of redemption. The majority of the Court concluded that, since the inventory was subject to the bank’s
security interest before the deductions giving rise to the deemed trust occurred, the bank’s interest attached to the inventory in
priority to Her Majesty’s interest under the deemed trust.
26
However, in reaching this conclusion, the majority of the Court noted at para. 112 that Parliament was free to grant
absolute priority to the deemed trust by adopting the appropriate language:
Finally, I wish to emphasize that it is open to Parliament to step in and assign absolute priority to the deemed trust. A
clear illustration of how this might be done is afforded by s. 224(1.2) ITA, which vests certain moneys in the Crown
“notwithstanding any security interest in those moneys” and provides that they “shall be paid to the Receiver General in
priority to any such security interest”. All that is needed to effect the desired result is clear language of that kind.
27
In response to Sparrow Electric Corp., the deemed trust provisions were amended in 1998 (retroactively to 1994) to
their current form. Most notably, the words “notwithstanding any security interest ... in the amount so deducted, or withheld”
were added to s. 227(4). As well, s. 227(4.1) [formerly s. 227(5)] expanded the scope of the deemed trust to include “property
held by any secured creditor ... that but for a security interest ... would be property of the person”. Section 227(4.1) was also
amended to remove reference to the triggering events of liquidation, bankruptcy, etc., instead deeming property of the tax
debtor and of secured creditors to be held in trust “at any time an amount deemed by subsection (4) to be held by a person in
trust for Her Majesty is not paid to Her Majesty in the manner and at the time provided under this Act”. Finally, s. 227(4.1)
now explicitly deems the trust to operate “from the time the amount was deducted or withheld”.
28
It is apparent from these changes that the intent of Parliament when drafting ss. 227(4) and 227(4.1) was to grant
priority to the deemed trust in respect of property that is also subject to a security interest regardless of when the security
interest arose in relation to the time the source deductions were made or when the deemed trust takes effect. This is clear
from the use of the words “notwithstanding any security interest” in both ss. 227(4) and 227(4.1). In other words, Parliament
has reacted to the interpretation of the deemed trust provisions in Sparrow Electric Corp., and has amended the provisions to
grant priority to the deemed trust in situations where the Minister and secured creditors of a tax debtor both claim an interest
in the tax debtor’s property.
29
As noted above, Parliament has also amended the deemed trust provisions in regard to the timing of the trust.
Reference to events triggering operation of the deemed trust such as liquidation or bankruptcy have been removed. Section
227(4.1) now states that the deemed trust begins to operate “at any time [source deductions are] ... not paid to Her Majesty in
the manner and at the time provided under this Act” (emphasis added). Thus, the deemed trust is now triggered at the
moment a default in remitting source deductions occurs. Further, pursuant to s. 227(4.1)(a), the trust is deemed to be in effect
“from the time the amount was deducted or withheld”. Thus, while a default in remitting source deductions triggers the
operation of the trust, the trust is deemed to have been in existence retroactively to the time the source deductions were made.
It is evident from these changes that Parliament has made a concerted effort to broaden and strengthen the deemed trust in
order to facilitate the collection efforts of the Minister.
30
In light of this overview of the context and operation of the s. 227(4.1) deemed trust, it remains to be determined, first,
whether the trust captures property that the tax debtor acquires after the trust is deemed to come into existence, and, second,
whether the sale by the tax debtor of trust property effectively releases such property from the purview of the deemed trust.
B. Does the Deemed Trust Attach to After-Acquired Property of the Tax Debtor?
31

As noted above, in coming to the conclusion that the deemed trust did not attach to after-acquired property of the tax
Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

10

First Vancouver Finance v. Minister of National Revenue, 2002 SCC 49, 2002...
2002 SCC 49, 2002 CarswellSask 317, 2002 CarswellSask 318, [2002] 2 S.C.R. 720...

debtor, the courts below relied on the B.C. Supreme Court decision in Tuxedo Transport Ltd., supra. That decision has since
been overturned by the B.C. Court of Appeal: Royal Bank v. Tuxedo Transport Ltd. (2000), 79 B.C.L.R. (3d) 1 (B.C. C.A.).
In that case, Donald J.A., speaking for the court, characterized the trust as follows, at para. 11:
Subsection 227(4) makes the trust operative at the time of the deductions. Subsection 227(4.1) acts to ensure that if
deductions are still unpaid when assets come into the hands of the taxpayer, those assets will be deemed to be part of the
trust. Beginning with the date the deductions are made the trust continues forward in time and attaches to any property
of the debtor as it comes into existence. (at para. 11).
The Court of Appeal based this conclusion on the plain meaning of the language used in the statute, and was bolstered by its
view that, to hold otherwise, would lead to “unacceptable results” (at para. 15), such as the following:
Take the example of a company that makes a payroll deduction one day and receives a large payment the next. The
company could carry on business using the unremitted deductions for its operating expenses and the deemed trust could
not attach to the monies received shortly after the payday.
32
I am in essential agreement with the view taken by the B.C. Court of Appeal in Tuxedo Transport Ltd. In my view, the
plain language of the provisions leads to the inevitable conclusion that the deemed trust attaches to after-acquired property.
Most notably, s. 227(4.1) refers expressly to the “proceeds” of property which is subject to the trust and directs that “the
proceeds of such property shall be paid to the Receiver General in priority to all ... security interests [in the property]”. In
addition, the section states that where, at any time, the debtor is in default to the Minister, that “property of the person ...
equal in value to the amount so deemed to be held in trust is deemed” to be held in trust for Her Majesty (emphasis added).
This language implies that Parliament has contemplated a fluidity with respect to the assets of the debtor to which the trust
attaches. In particular, reference to the “proceeds” of trust property is an explicit indication that property acquired through the
disposition of trust property by the tax debtor after the trust arises is included within the ambit of the trust.
33
I find additional support for this view in the fact that s. 227(4.1) deems the trust to be in effect “at any time [source
deductions are] not paid to Her Majesty in the manner and at the time provided under this Act” (emphasis added). Further, in
the event of default, the trust extends back “from the time the amount was deducted or withheld by the person”. These words
indicate that the intent of the section is to allow the trust to operate in a continuous manner, attaching to any property which
comes into the hands of the debtor as long as the debtor continues to be in default, and extending back in time to the moment
of the initial deduction. The language Parliament has chosen belies the suggestion that the deemed trust only captures
property of the tax debtor in existence at some particular moment in time.
34
I find no contradiction in coming to the conclusion that after-acquired property can be subject to the trust even though
the trust reaches back in time to a point before the acquisition of the property by the tax debtor. This is because the property
so acquired will presumably have been taken in exchange for property of equal value which the debtor has disposed of. Thus,
the acquired property can simply be viewed as replacing the initial subject matter of the trust. Moreover, since the trust is a
deemed statutory trust, it is not governed by common law requirements, and, in this regard, the ongoing acquisition of trust
property does not present a conceptual difficulty. I emphasize that it is open to Parliament to characterize the trust in
whatever way it chooses; it is not bound by restraints imposed by ordinary principles of trust law.
35
In addition to being supported by the clear wording of the provisions, this view accords with the purpose of the s.
227(4.1) deemed trust. In this respect, I agree with the B.C. Court of Appeal that Parliament could not have intended an
employer who is in default one day and comes into a significant payment the next to thereby largely escape the operation of
the deemed trust and continue to use the misappropriated funds in its business dealings. This would not accord with the
Parliamentary intention to grant broad powers of collection to the Minister under the deemed trust.
36
As well, if the deemed trust were limited to property held by the employer at the time of the default, the Minister
would have difficulty establishing that any particular part of the employer’s property was subject to the deemed trust, and
would be forced to engage in a significant degree of tracing. However, as noted by Gonthier J. in Sparrow Electric Corp., at
para. 37, one of the purposes of the deemed trust is to eliminate the need for tracing:
After considering the matter, it is my view that it is not accurate to describe the mechanism of s. 227(5) as a means of
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(a) the insolvent person consents to an earlier en-

a) que la personne insolvable ne consente, aux termes
du paragraphe 244(2), à l’exécution de la garantie à
une date plus rapprochée;

forcement under subsection 244(2); or
(b) the court considers it appropriate to appoint a receiver before then.

b) qu’il soit indiqué, selon lui, de nommer un sé-

questre à une date plus rapprochée.
Definition of receiver

Définition de séquestre

(2) Subject to subsections (3) and (4), in this Part, receiver means a person who

(2) Dans la présente partie, mais sous réserve des para-

graphes (3) et (4), séquestre s’entend de toute personne
qui :

(a) is appointed under subsection (1); or

a) soit est nommée en vertu du paragraphe (1);

(b) is appointed to take or takes possession or control

b) soit est nommément habilitée à prendre — ou a

— of all or substantially all of the inventory, accounts
receivable or other property of an insolvent person or
bankrupt that was acquired for or used in relation to a
business carried on by the insolvent person or
bankrupt — under

pris — en sa possession ou sous sa responsabilité, aux
termes d’un contrat créant une garantie sur des biens,
appelé « contrat de garantie » dans la présente partie,
ou aux termes d’une ordonnance rendue sous le régime de toute autre loi fédérale ou provinciale prévoyant ou autorisant la nomination d’un séquestre ou
d’un séquestre-gérant, la totalité ou la quasi-totalité
des biens — notamment des stocks et comptes à recevoir — qu’une personne insolvable ou un failli a acquis
ou utilisés dans le cadre de ses affaires.

(i) an agreement under which property becomes
subject to a security (in this Part referred to as a
“security agreement”), or
(ii) a court order made under another Act of Parlia-

ment, or an Act of a legislature of a province, that
provides for or authorizes the appointment of a receiver or receiver-manager.
Definition of receiver — subsection 248(2)

Définition de séquestre — paragraphe 248(2)

(3) For the purposes of subsection 248(2), the definition

(3) Pour l’application du paragraphe 248(2), la définition
de séquestre, au paragraphe (2), s’interprète sans égard
à l’alinéa a) et aux mots « ou aux termes d’une ordonnance rendue sous le régime de toute autre loi fédérale
ou provinciale prévoyant ou autorisant la nomination
d’un séquestre ou d’un séquestre-gérant ».

receiver in subsection (2) is to be read without reference
to paragraph (a) or subparagraph (b)(ii).

Trustee to be appointed

Syndic

(4) Only a trustee may be appointed under subsection (1)
or under an agreement or order referred to in paragraph
(2)(b).

(4) Seul un syndic peut être nommé en vertu du paragraphe (1) ou être habilité aux termes d’un contrat ou
d’une ordonnance mentionné à l’alinéa (2)b).

Place of filing

Lieu du dépôt

(5) The application is to be filed in a court having juris-

(5) La demande de nomination est déposée auprès du

diction in the judicial district of the locality of the debtor.

tribunal compétent dans le district judiciaire de la localité du débiteur.

Orders respecting fees and disbursements

Ordonnances relatives aux honoraires et débours

(6) If a receiver is appointed under subsection (1), the

(6) Le tribunal peut, relativement au paiement des hono-

court may make any order respecting the payment of fees
and disbursements of the receiver that it considers proper, including one that gives the receiver a charge, ranking
ahead of any or all of the secured creditors, over all or
part of the property of the insolvent person or bankrupt
in respect of the receiver’s claim for fees or

raires et débours du séquestre nommé en vertu du paragraphe (1), rendre toute ordonnance qu’il estime indiquée, y compris une ordonnance portant que la
réclamation de celui-ci à l’égard de ses honoraires et débours est garantie par une sûreté de premier rang sur
tout ou partie des biens de la personne insolvable ou du

Current to December 28, 2020
Last amended on November 1, 2019

248

À jour au 28 décembre 2020
Dernière modification le 1 novembre 2019

Bankruptcy and Insolvency
PART XI Secured Creditors and Receivers
Sections 243-244

Faillite et insolvabilité
PARTIE XI Créanciers garantis et séquestres
Articles 243-244

disbursements, but the court may not make the order unless it is satisfied that the secured creditors who would be
materially affected by the order were given reasonable
notice and an opportunity to make representations.

failli, avec préséance sur les réclamations de tout créancier garanti; le tribunal ne peut toutefois déclarer que la
réclamation du séquestre est ainsi garantie que s’il est
convaincu que tous les créanciers garantis auxquels l’ordonnance pourrait sérieusement porter atteinte ont été
avisés à cet égard suffisamment à l’avance et se sont vu
accorder l’occasion de se faire entendre.

Meaning of disbursements

Sens de débours

(7) In subsection (6), disbursements does not include
payments made in the operation of a business of the insolvent person or bankrupt.

(7) Pour l’application du paragraphe (6), ne sont pas

comptés comme débours les paiements effectués dans le
cadre des opérations propres aux affaires de la personne
insolvable ou du failli.

1992, c. 27, s. 89; 2005, c. 47, s. 115; 2007, c. 36, s. 58.

1992, ch. 27, art. 89; 2005, ch. 47, art. 115; 2007, ch. 36, art. 58.

Advance notice

Préavis

244 (1) A secured creditor who intends to enforce a se-

244 (1) Le créancier garanti qui se propose de mettre à
exécution une garantie portant sur la totalité ou la quasitotalité du stock, des comptes recevables ou des autres
biens d’une personne insolvable acquis ou utilisés dans le
cadre des affaires de cette dernière doit lui en donner
préavis en la forme et de la manière prescrites.

curity on all or substantially all of
(a) the inventory,
(b) the accounts receivable, or
(c) the other property

of an insolvent person that was acquired for, or is used in
relation to, a business carried on by the insolvent person
shall send to that insolvent person, in the prescribed
form and manner, a notice of that intention.
Period of notice

Délai

(2) Where a notice is required to be sent under subsec-

(2) Dans les cas où un préavis est requis aux termes du

tion (1), the secured creditor shall not enforce the security in respect of which the notice is required until the expiry of ten days after sending that notice, unless the
insolvent person consents to an earlier enforcement of
the security.

paragraphe (1), le créancier garanti ne peut, avant l’expiration d’un délai de dix jours suivant l’envoi du préavis,
mettre à exécution la garantie visée par le préavis, à
moins que la personne insolvable ne consente à une exécution à une date plus rapprochée.

No advance consent

Préavis

(2.1) For the purposes of subsection (2), consent to earli-

(2.1) Pour l’application du paragraphe (2), le créancier

er enforcement of a security may not be obtained by a secured creditor prior to the sending of the notice referred
to in subsection (1).

garanti ne peut obtenir le consentement visé par le paragraphe avant l’envoi du préavis visé au paragraphe (1).

Exception

Non-application du présent article

(3) This section does not apply, or ceases to apply, in re-

(3) Le présent article ne s’applique pas, ou cesse de s’appliquer, au créancier garanti dont le droit de réaliser sa
garantie ou d’effectuer toute autre opération, relativement à celle-ci est protégé aux termes du paragraphe
69.1(5) ou (6), ou à l’égard de qui a été levée, aux termes
de l’article 69.4, la suspension prévue aux articles 69 à
69.2.

spect of a secured creditor
(a) whose right to realize or otherwise deal with his

security is protected by subsection 69.1(5) or (6); or
(b) in respect of whom a stay under sections 69 to 69.2

has been lifted pursuant to section 69.4.
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Good faith, etc.

Obligation de diligence

247 A receiver shall

247 Le séquestre doit gérer les biens de la personne insolvable ou du failli en toute honnêteté et de bonne foi, et
selon des pratiques commerciales raisonnables.

(a) act honestly and in good faith; and

1992, ch. 27, art. 89.

(b) deal with the property of the insolvent person or

the bankrupt in a commercially reasonable manner.
1992, c. 27, s. 89.

Powers of court

Pouvoirs du tribunal

248 (1) Where the court, on the application of the Su-

248 (1) S’il est convaincu, à la suite d’une demande du

perintendent, the insolvent person, the trustee (in the
case of a bankrupt), a receiver or a creditor, is satisfied
that the secured creditor, the receiver or the insolvent
person is failing or has failed to carry out any duty imposed by sections 244 to 247, the court may make an order, on such terms as it considers proper,

surintendant, de la personne insolvable, du syndic — en
cas de faillite —, du séquestre ou d’un créancier que le
créancier garanti, le séquestre ou la personne insolvable
ne se conforme pas ou ne s’est pas conformé à l’une ou
l’autre des obligations que lui imposent les articles 244 à
247, le tribunal peut, aux conditions qu’il estime indiquées :

(a) directing the secured creditor, receiver or insol-

vent person, as the case may be, to carry out that duty,
or

a) ordonner au créancier garanti, au séquestre ou à la

(b) restraining the secured creditor or receiver, as the

b) interdire au créancier garanti ou au séquestre de
réaliser les biens de la personne insolvable ou du failli,
ou de faire toutes autres opérations à leur égard, jusqu’à ce qu’il se soit conformé à ses obligations.

personne insolvable de se conformer à ses obligations;

case may be, from realizing or otherwise dealing with
the property of the insolvent person or bankrupt until
that duty has been carried out,
or both.
Idem

Idem

(2) On the application of the Superintendent, the insol-

(2) Sur demande du surintendant, de la personne insol-

vent person, the trustee (in the case of a bankrupt) or a
creditor, made within six months after the statement of
accounts was provided to the Superintendent pursuant to
subsection 246(3), the court may order the receiver to
submit the statement of accounts to the court for review,
and the court may adjust, in such manner and to such extent as it considers proper, the fees and charges of the receiver as set out in the statement of accounts.

vable, du syndic — en cas de faillite — ou d’un créancier,
présentée au plus tard six mois après la transmission au
surintendant de l’état de comptes visé au paragraphe
246(3), le tribunal peut ordonner au séquestre de lui soumettre cet état de comptes pour examen; le tribunal peut,
de la manière et dans la mesure qu’il estime indiquées,
ajuster les honoraires et dépenses du séquestre qui y sont
consignés.

1992, c. 27, s. 89.

1992, ch. 27, art. 89.

Receiver may apply to court for directions

Instructions du tribunal

249 A receiver may apply to the court for directions in
relation to any provision of this Part, and the court shall
give, in writing, such directions, if any, as it considers
proper in the circumstances.

249 Le tribunal donne au séquestre qui lui en fait la de-

mande les instructions écrites qu’il estime indiquées sur
toute disposition de la présente partie.
1992, ch. 27, art. 89.

1992, c. 27, s. 89.

Right to apply to court

Ordonnance d’un autre tribunal

250 (1) An application may be made under section 248

250 (1) Une demande peut être présentée aux termes

or 249 notwithstanding any order of a court as defined in
subsection 243(1).

des articles 248 ou 249 indépendamment de toute ordonnance qu’aurait pu rendre un tribunal au sens du paragraphe 243(1).
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