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1
Court File No. CV-18-27
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
VERSABANK
Applicant
- and -

2273925 ONTARIO INC., 1444046 ONTARIO LIMITED,
2164536 ONTARIO INC. and 1448945 ONTARIO INC.
Respondents

APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND
INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED AND SECTION 101 OF THE
COURTS OF JUSTICE ACT, R.S.O. 1990, c. C.43, AS AMENDED
NOTICE OF MOTION
(Returnable October 10, 2019)
BDO CANADA LIMITED (“BDO”), in its capacity as court-appointed receiver (the
“Receiver”) of the assets, undertakings and properties of the Respondents, will make a motion
to the Court on Thursday, October 10, 2019, at 10:00 a.m. or as soon after that time as the
motion can be heard, at Suite 301 - 50 Frederick Hobson VC Drive, Simcoe, Ontario N3Y 0E4.
PROPOSED METHOD OF HEARING: The motion is to be heard orally.
THE MOTION IS FOR :
1.

An Order:
(a)

if necessary, abridging or waiving the time for service and filing, dispensing with
service, or validating the method of service of all motion confirmation forms, the
Motion Record, including the Notice of Motion and the Second Report of the
Receiver dated September 25, 2019 and all appendices thereto (the “Report”)
and all supplementary motion materials, if any, and directing that any further
service of same be dispensed with such that this motion is properly returnable on
October 10, 2019;
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(b)

providing directions from the Court to the Receiver respecting (i) the completion
of the sale agreement (the “Agreement”) made between the Receiver, as
vendor, and 1422844 Ontario Limited (“142 Ontario”), as purchaser, for the sale
of the real property municipally known as 185 Robinson Street, Simcoe (“185
Robinson Street”), pursuant to the stalking horse sale process previously
approved by the Court, and (ii) the holding in abeyance by the Receiver until
December 1, 2019 of taking further steps to sell 185 Robinson Street and the golf
course lands owned by the respondent, 1444046 Ontario Inc. (the “Golf Course
Lands” and together with 185 Robinson Street, the “Real Properties”);

(c)

approving the Report and the activities and actions of the Receiver described
therein;

(d)

approving the Statement of Receipts and Disbursements, as defined in the
Report;

(e)

approving the professional fees of the Receiver and its legal counsel (the
“Professional Fees”);

(f)

sealing the confidential appendices to the Report; and

(g)

such further and other relief as this Honourable Court deems just.

THE GROUNDS FOR THE MOTION ARE:
(a)

Pursuant to the Order of Mr. Justice Turnbull dated November 15, 2018 (the
“Appointment Order”), the Receiver was appointed as receiver, without
security, of the assets, undertakings and properties of the Respondents used in
relation to a business carried on by the Respondents pursuant to Section 243 of
the Bankruptcy and Insolvency Act and Section 101 of the Courts of Justice Act,
effective November 21, 2018;

Directions
(a)

By Order dated May 30, 2019 (the “Sale Process Order”) Mr. Justice Parayeski
approved a stalking horse process (the “Sale Process”) for the marketing and
the solicitation of offers by the Receiver for 185 Robinson Street;
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(b)

the Sale Process Order approved the Agreement as the stalking horse offer for
the purpose of the Sale Process;

(c)

pursuant to the Sale Process, offers for 185 Robinson Street were to be
submitted to the Receiver by August 8, 2019 (the “Offer Deadline”);

(d)

the Sale Process set out the conditions which offers submitted to the Receiver
needed to satisfy, including that the purchase price in the offer be at least
$200,000 greater than the amount of the purchase price under the Agreement
(the “Minimum Purchase Price Requirement”);

(e)

Not including the Agreement, one offer was submitted to the Receiver by the
Offer Deadline, being an offer from The Corporation of Norfolk County (“Norfolk
County” and the “Norfolk County Offer”);

(f)

the purchase price in the Norfolk County Offer did not satisfy the Minimum
Purchase Price Requirement and, as such, was not a “complaint offer” as defined
in the Sale Process;

(g)

the Sale Process provides that if no compliant offer was received, the Agreement
will be declared the successful offer for which the Receiver is to proceed to seek
court approval;

(h)

the marketing of 185 Robinson Street and the solicitation of offers was
undertaken by the Receiver in compliance with the Sale Process;

(i)

142 Ontario is an affiliate of Versabank, the primary secured creditor. The
Agreement included a credit bid by which $18,600,000 of the purchase price was
to be satisfied by a reduction of the Versabank debt.

(j)

after the Sale Process was completed, a $4.5 million payment was made by a
third party reducing the Versabank indebtedness to approximately $15,935,000,
plus unbilled legal costs. As a result of that payment, the Agreement can no
longer be completed on its terms;

(k)

the Receiver has also undertaken a separate sale process for the marketing and
solicitation of offers for the Golf Course Lands as a result of which one offer was
received to purchase the Golf Course Lands;
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(l)

Versabank has advised the Receiver that it has agreed to allow its borrower until
November 30, 2019 to pay the remainder of the debt and has requested that the
Receiver not take any further steps to sell the Real Properties until December 1,
2019;

(m)

it is the Receiver’s view that it is not in the interests of the stakeholders to
complete the Agreement for the following reasons:
(i)

Versabank, as the primary secured creditor is not seeking to have the
sale completed;

(ii)

the stalking horse purchaser is an affiliate of Versa and is not seeking to
have the sale completed;

(iii)

no other party has any legal interest which would be prejudiced if the sale
is not completed. Norfolk County, as an unsuccessful offeror and the only
other party to submit an offer under the Sale Process, has no legally
protected interest in the outcome of the Sale Process;

(iv)

no stakeholder will suffer any material prejudice if the sale is not
completed;

(v)

not completing the sale provides the Respondents with an opportunity to
avoid the loss of the Real Properties; and

(vi)

completing the sale (even if it could be completed) would not result in any
recovery for creditors ranking subordinate to Versa. The prospect for
recovery by those creditors is enhanced if the Respondents are able to
successfully redeem the Real Properties;

(n)

the Receiver requires directions from the Court regarding the completion of the
Agreement and the holding in abeyance by the Receiver until December 1, 2019
of taking further steps to sell the Real Properties.
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Approval of the Report and the Receiver’s Activities and the Statements of Receipts and
Disbursements
(a)

the Receiver has carried out its duties and responsibilities in accordance with the
terms of the Appointment Order and other orders made in these receivership
proceedings.

Approval of Professional Fees
(a)

pursuant to paragraph 18 of the Appointment Order, the Receiver and counsel to
the Receiver were granted a first charge on the property of the Respondents as
security for their professional fees, both before and after the making of the
Appointment Order;

(b)

pursuant to paragraph 19 of the Appointment Order, the accounts of the Receiver
and its legal counsel must be passed from time to time by a judge of the Ontario
Superior Court of Justice; and

(c)

it is the Receiver’s opinion that the professional fees are fair and reasonable and
justified in the circumstances and accurately reflect the work performed by the
Receiver and its legal counsel.

Sealing Order
(a)

the confidential appendices to the Report contain sensitive and confidential
information, the disclosure of which at this time would be detrimental to the
interests of the stakeholders. The sealing of the confidential appendices meets
the Sierra Club of Canada test.

Other
(a)

the Appointment Order;

(b)

Section 137(2) of the CJA;

(c)

Rules 1.04, 1.05, 2.03, 3.02(1), 16 and 37 of the Ontario Rules of Civil
Procedure; and

(d)

such other grounds as counsel may advise and this Honourable Court may
permit.
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
motion:
(a)

the Report;

(b)

the fee affidavit of Sherry Kettle sworn September 13, 2019;

(c)

the fee affidavit of Stephen N. Cherniak sworn September 13, 2019 and

(d)

such further and other evidence as counsel may advise and this Honourable
Court may permit.

September 26, 2019

MILLER THOMSON LLP
One London Place
255 Queens Avenue, Suite 2010
London, ON Canada N6A 5R8
Tony Van Klink LSO#: 29008M
Tel: 519.931.3509
Fax: 519.858.8511
Lawyers for BDO Canada Limited., the Courtappointed Receiver of the assets, undertakings and
properties of 2273925 Ontario Inc., 1444046
Ontario Limited, 2164536 Ontario Inc. and 1448945
Ontario Inc.

TO: SERVICE LIST:
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SERVICE LIST
TO:

Harrison Pensa LLP
Barristers and Solicitors
450 Talbot Street London, ON N6A 5J6
Attention: Timothy C. Hogan
Tel: 519-661-6743
Fax: 519-667-3362
E-Mail: thogan@harrisonpensa.com
Lawyers for Versa Bank and 1422844 Ontario Limited

AND
TO:

2273925 Ontario Inc., 1444046 Ontario Limited, 2164536
Ontario Inc., and 1448945 Ontario Limited
Attention: Grant Sanders
E-Mail: grantsanders@hydropowertechnologies.com
E-Mail: gfsanders905@gmail.com

AND
TO:

2273925 Ontario Inc.
c/o Svittana Khodyryeva
330 Bronte Street South,
Milton, ON L9T 7X1

AND
TO:

Macleod Hosack Nunn Pereira Kinkel LLP
Box 528
39 Colborne St. No
Simcoe, ON N3Y 4N5
Attention: R. Paul Hosack
Tel: 519-426-6763
Fax: 519-426-2055
E-Mail: Hosack@mhnlawyers.com
Lawyers for 2273925 Ontario Inc., 1444046 Ontario Limited,
2164536 Ontario Inc., 1448945 Ontario Limited and Grant Sanders

AND
TO:

BDO Canada Limited
Licensed Insolvency Trustee
633 Colborne St. Unit 100
London, ON N6B 2V3
Attention: Stephen N. Cherniak, CPA, CA CIRP
E-Mail: SCherniak@bdo.ca
Court-appointed Receiver

AND
TO:
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Majid Haditaghi
480 University Avenue, Suite 1401
Toronto, ON M5G 1V2
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AND
TO:

MCI Design-Build Corporation
2081 Oxford St. E.
London, ON N5V 2Z7

AND
TO:

Brown Beattie O'Donovan LLP
1600-380 Wellington St.
London ON N6A 5B5
Attention: Robert E. Hutton
Tel: 519-679-0400
Fax: 519-679-6350
E-Mail: rhutton@bbo.on.ca
Lawyers for MCI Design-Build Corporation

AND
TO:

1742240 Ontario Inc.
133 Torresdale Ave, Suite 903
Toronto, ON M3R 3T2

AND
TO:

Ross & McBride LLP – Barristers & Solicitors
10th Floor - Commerce Place
1 King St W, Hamilton,
ON L8P 1A4
Attention:
Mark Abradjian
Tel: 905-572-5841
Fax: 905-526-0732
E-Mail: mabradjian@rossmcbride.com
Lawyers for Norfolk County

AND
TO:

Zotov, Fridman LLP
655 Sheppard Ave. W.
Toronto, Ontario M3H 2S4
Attention: Martha Zotov
Tel: 416-665-9090
Fax: 416-665-2294
E-Mail:martha@zotovfridman.com

AND
TO:

Brimage Law Group
21 Norfolk St. N.
PO Box 188, Stn. Main
Simcoe, Ontario N3Y 4L1
Attention: Benjamin Waterman
Tel: 519-426-5840
Fax: 519-426-7515
Email:Bwaterman@brimage.com
Lawyers for Jody’s Lawn Care Inc.

41887945.1

9
AND
TO:

Her Majesty the Queen in Right of Ontario as represented by
Ministry of Revenue
Legal Services Branch
33 King Street West, 6th Floor
Oshawa, ON L1H 8H5
Attention: Kevin O’Hara
Senior Counsel, Ministry of Finance
Tel: (905) 433-6934
Fax: (905) 436-4510
Email: kevin.ohara@fin.gov.on.ca

AND
TO:

Canada Revenue Agency
c/o Department of Justice
Ontario Regional Office
The Exchange Tower, Box 36
130 King Street West, Suite 3400
Toronto, ON M5X 1K6
Attention: Rakhee Bhandari
Tel: 416-952-8563
E-mail: Rakhee.Bhandari@justice.gc.ca

AND
TO:

Ministry of the Environment, Conservation and Parks
Hamilton District Office
9th Floor, 119 King St. West
Hamilton, Ontario
L8P 4Y7
Attention: Christopher O'Connor
Provincial Officer #1395
Tel: 905-521-7888 or 1800-668-4557
Cell: 905-515-9618
Fax: 905-521-7806
Email: Chris.O'Connor2@ontario.ca

41887945.1

VERSABANK
Applicant

and

2273925 ONTARIO INC., 1444046 ONTARIO LIMITED,
2164536 ONTARIO INC. and 1448945 ONTARIO INC.
Respondents

10
Court File No: CV-18-27

ONTARIO
SUPERIOR COURT OF JUSTICE
Proceeding commenced at SIMCOE

NOTICE OF MOTION
(Returnable October 10, 2019)

MILLER THOMSON LLP
ONE LONDON PLACE
255 QUEENS AVENUE, SUITE 2010
LONDON, ON CANADA N6A 5R8
Tony Van Klink LSO#: 29008M
Tel: 519.931.3509
Fax: 519.858.8511
tvanklink@millerthomson.com
Lawyers for BDO Canada Limited., the Courtappointed Receiver of the assets, undertakings
and properties of 2273925 Ontario Inc., 1444046
Ontario Limited, 2164536 Ontario Inc. and
1448945 Ontario Inc.

41887945.1

TAB 2

11
Court File No. CV-18-27
ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

VERSA BANK
Applicant
- and 2273925 ONTARIO INC., 1444046 ONTARIO LIMITED,
2164536 ONTARIO INC. and 1448945 ONTARIO INC.
Respondents

SECOND REPORT TO THE COURT SUBMITTED BY BDO CANADA LIMITED
AS RECEIVER OF 2273925 ONTARIO INC., 1444046 ONTARIO LIMITED,
2164536 ONTARIO INC. and 1448945 ONTARIO INC.

September 25, 2019

41976091.2

12
Table of Contents

1.

Introduction and Background.......................................................................................... 1

2.

Terms of Reference........................................................................................................ 3

3.

Purpose of the Receiver’s Second Report ...................................................................... 4

4.

Receiver’s Activities ....................................................................................................... 5

5.

185 Robinson Street Sale Process................................................................................. 7

6.

Woodside Greens Sale Process....................................................................................11

7.

Directions Sought ..........................................................................................................13

8.

Receipts and Disbursements of the Receiver ................................................................15

9.

Fees and Disbursements of the Receiver and Counsel to the Receiver ........................19

10. Recommendations.........................................................................................................21

41976091.2

13
Appendices

Appendix A

-

Appointment Order dated November 15, 2018 and effective
November 21, 2018

Appendix B

-

Stalking Horse Asset Purchase Agreement between BDO Canada
Limited, as receiver of 2273925 Ontario Inc., and 1422894 Ontario
Limited

Appendix C

-

Sale Process Order dated May 30, 2019

Appendix D

-

Ancillary Order dated May 30, 2019

Appendix E

Norfolk County Offer

Appendix F

Woodside Green Invitation for Offer and Teaser

Appendix G

-

Statement of Receipts and Disbursements – 185 Robinson Street

Appendix H

-

Statement of Receipts and Disbursements – Woodside Greens

Appendix I

-

Fee affidavit of Stephen N. Cherniak for the interim accounts of BDO
Canada Limited sworn September 13, 2019

Appendix J

-

Fee affidavit of Sherry Kettle for the interim accounts of Miller
Thomson LLP sworn September 13, 2019

Confidential
Appendix A

-

Metrix Realty Group Appraisal of Woodside Greens Golf Club dated
October 11, 2018

Confidential
Appendix B

-

2694830 Ontario Inc. Offer to Purchase dated September 5, 2019

8682565.2
41976091.2
9006974.2
9958658.3

14

1.

Introduction and Background

1.1 Introduction
1.1.1

This report is submitted by BDO Canada Limited, in its capacity as Receiver (“BDO” or
the “Receiver”) of all assets, undertakings and properties of 2273925 Ontario Inc. (the
“Borrower” or “2273925 Ontario”), 1444046 Ontario Limited (“1444046 Ontario”),
2164536 Ontario Inc.( “2164536 Ontario”) and 1448945 Ontario Inc. (“1448945
Ontario”) (collectively the “Debtors”) acquired for, or used in relation to a business
carried on by the Debtors.

1.1.2

On application of VersaBank, formerly Pacific & Western Bank of Canada (“Versa” or
the “Bank”), BDO was appointed as Receiver pursuant to the Order of Mr. Justice
Turnbull dated November 15, 2018 and effective November 21, 2018 (the
“Appointment Order”). A copy of the Appointment Order is attached as Appendix A
to this report.

1.2 Background
1.2.1

2273925 Ontario is the developer and owner of a commercial office building that is
municipally known as 185 Robinson Street, Simcoe, Ontario (“185 Robinson Street”).

1.2.2

The legal description of 185 Robinson Street is:
(a)

BLOCKS 68 AND 68A PLAN 182; LOTS 1 TO 11 INCLUSIVE BLOCK 69 PLAN
182; PART OF KARS STREET PLAN 182 CLOSED BY NR432932 PTS 1 & 3,
37R10794; S/T EASEMENT OVER PART 3, 37R10794 AS IN NR433095;
NORFOLK COUNTY;

(b)

PT METCALFE ST N PL 182 CLOSED BY NR513718 PT 2, 37R10794;
NORFOLK COUNTY;

1.2.3

1444046 Ontario is the owner of real property known as PT LT 13-14 CON 10
CHARLOTTEVILLE PT 1 37R5036; NORFOLK COUNTY. 2164536 Ontario is the
owner of real property known as PT LT 14-15 CON 10 CHARLOTTEVILLE AS IN
1

15
NR452319; NORFOLK COUNTY. These lands collectively comprise the property that
is municipally known as 847 Charlotteville Road 10, Simcoe, Ontario (“847
Charlotteville Road” or the “Golf Course Lands”)
1.2.4

1448945 Ontario operates the Woodside Greens Golf Club (“Woodside Greens”) from
847 Charlotteville Road.

1.2.5

Mr. Grant Sanders (“Sanders”) is the principal, and an officer and director of the
Debtors.

1.2.6

The Receiver submitted its First Report to Court dated May 15, 2019 (the “First
Report”) in support of a motion for, among other things, Orders:

1.2.7

(a)

approving a stalking horse sale process for the marketing and solicitation of
offers for 185 Robinson Street (the “Sale Process”), including the procedures
for the submission of offers and the requirements for those offers; and

(b)

approving the execution by the Receiver of the stalking horse agreement of
purchase and sale dated May 15, 2019 between the Receiver, as vendor, and
1422844 Ontario Limited (“1422844 Ontario”), as purchaser, for the right, title
and interest of 2273925 Ontario in 185 Robinson Street (the “Stalking Horse
Agreement”) as a stalking horse offer under the Sale Process.

By Order dated May 30, 2019 (the “Sale Process Order”) and further Order dated May
30, 2019 (the “May 30, 2019 Ancillary Order”), Justice Parayeski approved, among
other things, the Sale Process and the execution of the Stalking Horse Agreement for
the purpose of being a stalking horse offer under the Sale Process.

1.2.8

The Stalking Horse Agreement is attached as Appendix B. The Sale Process Order
and May 30, 2019 Ancillary Order are attached as Appendix C and Appendix D
respectively.

1.2.9

When the Sale Process was initiated the Borrower was indebted to Versa for
approximately $20,000,000. Following the conclusion of the Sale Process, a
$4,500,000 payment was made by a third party on account of that indebtedness. As of
September 24, 2019 the Borrower is indebted to Versa in the approximate amount
of $15,935,000, plus unbilled legal costs.

2

16

2.
2.1

Terms of Reference

In preparing this Second Report, the Receiver has relied upon unaudited and draft,
internal financial information obtained from the Debtors’ books and records and
discussions with Sanders (the “Information”). The Receiver has not audited,
reviewed or otherwise attempted to verify the accuracy or completeness of the
Information and expresses no opinion, or other form of assurance, in respect of the
Information.

3
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3.
3.1

Purpose of the Receiver’s Second Report

This constitutes the Receiver’s Second Report to the Court (the “Second Report”) in
this matter and is filed:

(a)

To provide the Court with information on the Receiver’s activities since the date
of the First Report;

(b)

To provide the Court with information on the results of the Sale Process;

(c)

To provide the Court with information on the results of the sale process
undertaken by the Receiver for the Golf Course Lands and Woodside Greens;

(d)

To provide the Court with information regarding the reduction of the Versa debt
following the completion of the Sale Process and the impact of same on
completing the sale of 185 Robinson Street pursuant to the Sale Process and
the receivership generally;

(e)

To seek directions from the Court respecting the completion of the Stalking
Horse Agreement and the holding in abeyance by the Receiver until after
November 30, 2019 of taking further steps to sell 185 Robinson Street and the
Golf Course Lands;

(f)

In support of the Receiver’s motion for an order of the Court (the “Ancillary
Order”):
(i)

approving the Second Report and the activities of the Receiver;

(ii)

approving the Receiver’s interim Statements of Receipts and
Disbursements for each of the 185 Robinson Street and Woodside
Greens trust accounts for the period ending September 10, 2019
(the “185 Robinson Statement of Receipts and
Disbursements” and “Woodside Greens Statement of Receipts
and Disbursements” respectively); and

(iii)

approving the fees and disbursements of the Receiver and its legal
counsel (the “Professional Fees”).

4
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4.

Receiver’s Activities

185 Robinson Street
4.1

The Receiver continued to collect monthly rents from the tenants of 185 Robinson
Street, the principal tenant being The Corporation of Norfolk County (“Norfolk
County”).

4.2

Southside Construction Management Limited (“Southside”) is the property manager of
185 Robinson Street (the “Property Manager”) on behalf of the Receiver.

Woodside Greens
4.3

As noted in the First Report, the Receiver took possession, retained existing staff and
opened Woodside Greens for the 2019 golfing and event season.

4.4

Due to a rainy spring and corresponding later start to the golf season, and fewer
weddings and other special events than in prior years, Woodside Greens has incurred
operating losses to date. The losses have been funded by the Receiver’s trust account
from 185 Robinson Street, as summarized on the Statements of Receipts and
Disbursements.

4.5

The Receiver originally maintained the existing insurance policy with Intact Insurance
(“Intact”). However, in view of the receivership, Intact was not willing to renew the
policy upon its expiry on June 13, 2019. Through the existing insurance broker, Oracle
RMS of Concord, Ontario, the Receiver arranged for a new, 12 month insurance policy
provided by Chess Special Risk Inc.

4.6

The Receiver conducted a sale process for the assets of 1444046 Ontario, 2164536
Ontario and 1448945 Ontario that comprise the Golf Course Lands and the Woodside
Greens Golf Club (the “Woodside Greens Sale Process”), further particulars of which
are provided in section 6 of this Report.

4.7

Canada Revenue Agency (“CRA”) has submitted proofs of claim for unpaid source
deductions of the Debtors totaling $240,665.66. Of this amount, approximately
5
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$150,000 is subject to a deemed trust claim by CRA.

6
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5.
5.1

185 Robinson Street Sale Process

185 Robinson Street comprises a 3 storey, 66,000 square foot commercial office
building situated on a 4.21 acre parcel of land.

5.2

185 Robinson Street is approximately 50 per cent vacant. Portions of the vacant area
remain unfinished.

5.3

The Receiver conducted the Sale Process in accordance with the First Report and the
Sale Process Order. A summary of the Sale Process as it was conducted is presented
below.

5.4

The Receiver compiled its target list, consisting of selected Real Estate Investment
Trusts and selected regional real estate and property development companies. On
June 13, 2019 the Receiver distributed the Invitation for Offers and the Teaser (each
as defined in the First Report) by electronic mail to the target list of 40 parties.

5.5

The Receiver established an offer deadline of August 8, 2019.

5.6

The Receiver advertised the Invitation for Offers in the Globe and Mail (National
Edition), the Hamilton Spectator and the London Free Press on Thursday, June 20,
2019.

5.7

The BDO Canada LLP (“BDO LLP”) audit and assurance partner who oversees the
firm’s real estate group, Mr. Jameson Bouffard, distributed the Invitation for Offers and
the Teaser to selected BDO LLP personnel, who in turn distributed the documents to
eight (8) BDO LLP clients or industry contacts.

5.8

The Receiver was contacted by 16 parties who were not included in the target list, nor
the distribution by BDO LLP. These parties were also provided with the Invitation for
Offers and Teaser.

5.9

In total, and from all sources, 15 interested parties requested additional information
from the Receiver, including the Confidentiality and Non-Disclosure Agreement
(“NDA”). Of these, nine (9) parties executed the NDA and were provided access to the
7
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electronic data room (the “Data Room”) established by the Receiver.
5.10

Prior to the appointment of the Receiver, Versa commissioned an appraisal of 185
Robinson Street from Metrix Realty Group of London, Ontario (“Metrix”). The Receiver
was provided with a copy of the Metrix appraisal report (the “Metrix Appraisal”). The
Metrix Appraisal was included as Confidential Appendix B to the First Report and with
the consent of Metrix was included in the Data Room.

5.11

Prior to the Offer Deadline, the Receiver received an offer from Norfolk County (the
“Norfolk County Offer”), using the Template Agreement contained in the Data Room.
No other offers were received. A copy of the Norfolk County Offer is attached as
Appendix E.

5.12

The purchase price in the Stalking Horse Agreement is the sum of (i) $18,600,000, plus
(ii) the amount estimated by the Receiver to satisfy the priority charges against 185
Robinson Street less any funds held by the Receiver to pay same (the “Net Priority
Payables”), plus (iii) the fees and expenses to complete the receivership (the “Fees
and Expenses”).

5.13

The Net Priority Payables include the property tax arrears for 185 Robinson Street and
the amount secured under the charges in the Appointment Order. As of this date, the
Receiver estimates the Net Priority Payables amount at $98,912 (based on an October
15, 2019 closing date and estimated property tax arrears of $529,123 less estimated
available funds of $430,211) and the Fees and Expenses amount at $181,236 (being
unpaid invoices, work in process and estimated costs to complete of the Receiver and
the Receiver’s legal counsel), making the purchase price in the Stalking Horse
Agreement $18,880,148.

5.14

The purchase price in the Norfolk County Offer is $18,800,002.

5.15

Under the terms of the Sale Process, to be a “compliant offer”, i.e. a superior offer to
the Stalking Horse Agreement, the purchase price in the offer had to exceed the
purchase price in the Stalking Horse Agreement by at least $200,000.

5.16

To be a compliant offer, the purchase price in the Norfolk County Offer needed to be
8
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at least $19,080,148. As the purchase price in the Norfolk County Offer was less than
$19,080,148, the Norfolk County Offer was not a compliant offer.
5.17

The terms of the Sale Process provide that if no compliant offer is received, the Stalking
Horse Agreement shall be deemed the successful offer and the Receiver would seek
Court approval to complete the Stalking Horse Agreement.

5.18

Norfolk County, through its counsel, has taken the position that the Norfolk County
Offer was a compliant offer. Norfolk County does so, apparently, because the template
form of offer provided by the Receiver for the use of prospective purchasers required a
single, lump sum amount for the purchase price, rather than a purchase price
calculated in the manner contained in the Stalking Horse Agreement (a fixed amount
plus the Net Priority Payables and the Fees and Expenses).

5.19

The Receiver disagrees with the position of Norfolk County. The terms of the Sale
Process approved by the Court in the Sale Process Order require a comparison of the
purchase price amounts to determine which offer is the superior offer; the manner in
which the purchase price is arrived at is immaterial.

5.20

Norfolk County’s position, if accepted, would result in a lesser recovery for the
stakeholders in the receivership than would completing the transaction under the
Stalking Horse Agreement.

5.21

With the consent of Versa, after the Offer Deadline, the Receiver discussed with
counsel for Norfolk County whether Norfolk County would reduce the amount owing to
it for the property taxes arrears on 185 Robinson Street and thereby make the Norfolk
County Offer a compliant offer (doing so would reduce the amount of the Net Priority
Payables and reduce the purchase price in the Stalking Horse Agreement). The
Receiver was advised that Norfolk County was not prepared to do so.

5.22

As the Stalking Horse Agreement was the successful offer under the Sale Process and
provided the greatest return to the stakeholders in the receivership, the Receiver and
its legal counsel prepared materials to seek Court approval to complete the transaction.
As those materials were being finalized on September 13, 2019, the Receiver was
advised by counsel to Versa that Versa had recently received a payment of $4,500,000
9
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from a third party to be applied against the debt owing to it by the Borrower.
5.23

The Stalking Horse Agreement provides that $18,600,000 of the purchase price is to
be satisfied by an $18,600,000 reduction in the debt owing to Versa by the Borrower.
After applying the $4,500,000 payment the Borrower only remains indebted to Versa
for approximately $15,935,000, plus unbilled legal costs. As such, the Stalking Horse
Agreement cannot be completed on its terms.

5.24

The Receiver has been advised by Versa’s legal counsel that Versa has agreed to
allow the Borrower until November 30, 2019 to pay the remainder of the debt owing to
Versa. Versa has requested that the Receiver not take any further steps to sell 185
Robinson Street and the Golf Course Lands until December 1, 2019.
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6.

6.1

Woodside Greens Sale Process

The Receiver conducted a sale process for the assets of 1444046 Ontario, 2164536
Ontario and 1448945 Ontario that comprise the Golf Course Lands and the
Woodside Greens Golf Club (the “Woodside Greens Sale Process”)

6.2

The Woodside Greens Sale Process included the Golf Course Lands, being
approximately 201 acres, as well as the golf course operations and related buildings
and equipment.

6.3

The Receiver conducted the Woodside Greens Sale Process in accordance with the
Appointment Order. A summary of the Sale Process as it was conducted is presented
below.

6.4

The Receiver setup a data room that contained property information, environmental
reports, course layout and information, past financials, an events schedule and as
much relevant information as could be obtained by the Receiver (the “Woodside
Data Room”). Prospective purchasers were provided access to the Woodside Data
Room after executing a non-disclosure agreement.

6.5

The Receiver compiled a target list, consisting of selected golf courses and property
development companies. On July 25, 2019 the Receiver distributed the Invitation for
Offers and the Teaser by electronic mail to the target list of 34 parties. The Invitation
for Offers and the Teaser are attached hereto as Appendix F.

6.6

The Receiver established an offer deadline of September 6, 2019.

6.7

The Receiver advertised the Invitation for Offers in the Globe and Mail (National
Edition), the Hamilton Spectator and the KW Record on July 25, 2019.

6.8

The Receiver was contacted by 15 parties who were not included in the target list.
These parties were also provided with the Invitation for Offers and Teaser.

6.9

In total, and from all sources, 13 interested parties requested additional information
from the Receiver, including the Confidentiality and Non-Disclosure Agreement
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(“NDA”). Of these, eleven (11) parties executed the NDA and were provided access
to the Woodside Data Room established by the Receiver.
6.10

Prior to the appointment of the Receiver, Versa commissioned an appraisal of the
Golf Course Lands and Woodside Greens from Metrix. The Receiver was provided
with a copy of the Metrix appraisal report (the “Metrix Woodside Appraisal”). The
Metrix Woodside Appraisal is included as Confidential Appendix A to this report.

6.11

Prior to the Offer Deadline, the Receiver received an offer from 2694830 Ontario Inc.
(the “269 Offer”), using the draft agreement of purchase and sale contained in the
Data Room. No other offers were received. A copy of the 269 Offer is attached as
Confidential Appendix B.

6.12

As noted above in Section 5, The Receiver has been advised by Versa’s legal
counsel that Versa has agreed to allow the Borrower until November 30, 2019 to pay
the remainder of the debt owing to Versa. Versa has requested that the Receiver not
take any further steps to sell 185 Robinson Street and the Golf Course Lands until
December 1, 2019.

6.13

At this time the Receiver has not accepted or rejected the 269 Offer.
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7.
7.1

Directions Sought

In the Sale Process Order, the Stalking Horse Agreement was approved only for the
purposes of constituting a stalking horse offer under the Sale Process. If the Stalking
Horse Agreement was the successful offer (as it was), the approval of the sale and
vesting of 185 Robinson Street in 1422844 Ontario was to be considered by the Court
on a subsequent motion.

7.2

The Sale Process terms and Stalking Horse Agreement each require the Receiver
to seek Court approval to complete the transaction under the Stalking Horse
Agreement. With the pay down in the Versa debt the Stalking Horse Agreement
cannot be completed in accordance with its terms - the purchase price cannot be
satisfied in the manner provided for in the Stalking Horse Agreement.

7.3

With pay down in the Versa debt, it is the Receiver’s view that it is not in the interests
of the stakeholders to complete the Stalking Horse Agreement for the following
reasons:
Versa, as the primary secured creditor is not seeking to have the sale
completed;
the stalking horse purchaser (1422844 Ontario) is an affiliate of Versa and
is not seeking to have the sale completed;
no other party has any legal interest which would be prejudiced if the sale is
not completed. Norfolk County, as an unsuccessful offeror and the only other
party to submit an offer under the Sale Process, has no legally protected
interest in the outcome of the Sale Process;
no stakeholder will suffer any material prejudice if the sale is not completed;
not completing the sale provides the Debtors with an opportunity to avoid the
loss of their properties; and
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completing the sale (even if it could be completed) would not result in any
recovery for creditors ranking subordinate to Versa. The prospect for
recovery by those creditors is enhanced if the Debtors are able to
successfully redeem their properties.
7.4

The Receiver has been advised that under the arrangements made between Versa
and the Debtors, the Debtors have until November 30, 2019 to repay the balance of
the Versa debt. In the event that the Versa debt is fully repaid, it is anticipated that
the Debtors will thereafter seek to have the Receiver discharged and the receivership
terminated.

7.5

It is the Receiver’s view that it is in the best interests of the stakeholders that further
efforts by the Receiver to sell 185 Robinson Street and the Golf Course Lands the
property should be held in abeyance until December 1, 2019 pending the Debtors’
further efforts to redeem the properties.

7.6

The Receiver recommends that the Court provide the following directions:
that the Receiver be authorized to enter into an agreement with 1422844
Ontario to terminate the Stalking Horse Agreement without liability to either
party; and
that the Receiver take no further efforts to sell 185 Robinson Street or the
Golf Course Lands until December 1, 2019.
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8.

Receipts and Disbursements of the Receiver

8.1 The Receiver maintains bank accounts with Versa in London, Ontario for each of the
185 Robinson Street and Woodside Greens trust accounts. The 185 Robinson Street
Statement Receipts and Disbursements and Woodside Greens Statement of Receipts
and Disbursements are attached as Appendix G and Appendix H respectively. Details
of the Receiver’s receipts and disbursements are provided below.
8.2

Receipts – 185 Robinson Street
(a)

Rental income ($812,228.65) — The Receiver collected rents in the amount
$812,228.65 from December 2018 through September 2019.

(b)

HST collected ($104,457.15) — The Receiver collected HST in the amount of
$104,457.15 on rents received.

(c)

Miscellaneous refunds ($4,079.94) — The Receiver received refunds in the
amount of $4,079.94 from Hydro One and Enbridge.

(d)

Interest ($1,714.96) — The Receiver earned interest of $1,714.96 on the funds
held in its trust account.

8.3

Disbursements – 185 Robinson Street
(a)

Receiver’s fees ($133,033.20) — BDO’s interim accounts for the period through
April 9, 2019 in the amount of $87,918.69, exclusive of HST have been
approved by the Court and paid from the Receiver’s account. BDO’s interim
account for the period April 10, 2019 through May 15, 2019 in the amount of
$45,114.51 was paid and is subject to Court approval.

(b)

Funds advanced to Woodside Greens ($88,011.21) — The Receiver advanced
$88,011.21 to the Woodside Greens trust account to fund start-up costs for the
2019 season and certain expenses of the Woodside Greens receivership.
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(c)

Repairs and Maintenance ($79,603.70) — The Receiver paid $79,603.70 in
repairs and maintenance to the building and grounds.

(d)

HST remitted ($50,158.21) — The Receiver remitted $50,158.21 in HST
collected, less input credits claimed.

(e)

Legal fees ($40,082.75) — MT’s interim accounts for the period through April
16, 2019 in the amount of $19,948.50, exclusive of HST, have been approved
by the Court and paid from the Receiver’s account. MT’s interim account for the
period April 17, 2019 through June 30, 2019 in the amount of $20,134.25,
exclusive of HST, was paid and is subject to Court approval.

(f)

HST paid on disbursements ($39,207.37) — The Receiver paid $39,207.37 in
HST on its disbursements

(g)

Utilities ($31,548.85) — The Receiver paid $31,548.85 in utilities.

(h)

Insurance ($18,363.79) — The Receiver paid $15,234.48 in insurance
premiums to maintain the existing insurance policy with Northbridge Insurance
and to renew the policy effective January 9, 2019. The Receiver paid $3,129.31
in insurance premiums to maintain the existing Woodside Greens policy with
Intact Insurance

(i)

Property Management fees ($17,654.26) — The Receiver paid $17,654.26 in
property management fees to Southside

(j)

Advertising ($5,311.41) — The Receiver paid $5,311.41 in advertising the 185
Robinson Street Sales Process.

(k)

Signage and drawings ($3,180.00) — The Receiver paid $3,180.00 for signage
and preparation of floorplans by KNY Architects.

(l)

Security – alarm monitoring ($1,480.69) — The Receiver paid $1,480.69 for
alarm monitoring.
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8.4

Receipts – Woodside Greens
(a)

Funds advanced from 2273925 Ontario ($88,011.21) — The Receiver
advanced $88,011.21 from the 2273925 Ontario trust account to fund start-up
expenses for the 2019 season and certain expenses of the Woodside Greens
receivership.

(b)

Golf course income ($261,294.82) — The Receiver received $261,294.82 from
golf course seasonal memberships, green fees, food and beverage and other
income. This amount is net of $22,000 held back by Moneris Solutions
(“Moneris”), the credit card payment processor, as a reserve fund against
future chargebacks.

(c)

HST collected ($29,096.72) — The Receiver collected $29,096.72 in HST on
sales.

(d)

Sale of equipment ($11,504.42) — The Receiver received $11,504.42 from the
sale of surplus equipment.

(e)

Rental income ($8,700.00) — The Receiver received $8,700.00 in rent from the
house that is located on the property.

(f)

Groupon refunds ($3,294.74) — Groupon program refund cheques from the
2018 season were deposited by the Receiver.

8.5

Disbursements – Woodside Greens
(a)

Wages ($147,812.22) — The Receiver has paid $147,812.22 in wages, net of
withholdings for income taxes, CPP and EI.

(b)

Food, Beverages and Supplies ($95,205.25) — The Receiver paid $95,205.25
for food and beverages, including re-stocking for the 2019 season and
rentals/supplies payable from 2018 events to obtain continued supply.

(c)

Repairs and Maintenance ($48,703.72) — The Receiver paid $48,703.72 in
repairs and maintenance to the golf course and buildings.
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(d)

Source deductions remitted ($37,868.78) — The Receiver has remitted
$37,868.78 in source deductions from payroll.

(e)

Utilities ($35,499.78) — The Receiver paid $35,499.78 in utilities and
telecommunications.

(f)

HST paid on disbursements ($15,117.20) — The Receiver paid $15,117.20 in
HST on its disbursements.

(g)

Advertising ($8,234.47) — The Receiver paid $8,234.47 in advertising the
Woodside Greens Sale Process.

(h)

Credit/debit transaction fees ($2,453.08) — The Receiver paid $2,453.08 in
credit/debit processing fees.
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9.

9.1

Fees and Disbursements of the Receiver and Counsel
to the Receiver
Pursuant to Paragraph 18 of the Appointment Order, the Receiver and counsel to the
Receiver shall be paid their reasonable professional fees in each case at their standard
rates and charges and the Receiver and counsel to the Receiver have been granted a
first charge on the assets of the Debtors in priority to all security interests, trusts, liens,
charges and encumbrances, statutory or otherwise, in favour of any Person as security
for payment of the Professional Fees (the “Receiver’s Charge”).

9.2

Pursuant to paragraph 20 of the Appointment Order, the Receiver is at liberty, from
time to time, to apply reasonable amounts, out of the monies in its hands, against the
professional fees, incurred at the normal rates and charges of the Receiver or its
counsel, and such amounts shall constitute advances against its Professional Fees
when and as approved by the Court.

9.3

Attached as Appendix I is the fee affidavit of Stephen N. Cherniak sworn September
13, 2019 containing BDO’s accounts as Receiver for the following periods.
o

April 10, 2019 to May 15, 2019

o

May 15, 2019 to July 31, 2019

9.4

The Receiver’s fees and disbursements to date are $195,583.35, exclusive of HST.

9.5

The Receiver submits that the hourly rates charged by the Receiver and its staff are
commensurate with commercially reasonable rates for mid-market insolvency firms in
the Southwestern Ontario region.

9.6

Attached as Appendix J is the fee affidavit of Sherry Kettle sworn September 13, 2019,
containing the interim accounts of MT for the period April 24, 2019 to August 27, 2019.

9.7

MT’s fees and disbursements are $25,282.25 exclusive of HST.

9.8

It is the Receiver’s opinion that the professional fees are fair and reasonable and
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justified in the circumstances and accurately reflect the work done by the Receiver and
MT in connection with the receivership during the relevant periods. The Receiver
recommends approval of the professional fees by the Court.
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APPENDIX “B”

Appendix "B"

AGREEMENT OF PURCHASE AND SALE
BETWEEN
BDO CANADA LIMITED SOLELY IN ITS CAPACITY AS THE COURT APPOINTED
RECEIVER OF THE ASSETS, UNDERTAKINGS AND PROPERTIES OF 2273925
ONTARIO INC., 1444046 ONTARIO LIMITED, 2164536 ONTARIO INC. AND 1448945
ONTARIO INC. AND NOT IN ITS PERSONAL OR CORPORATE CAPACITIES
AS VENDOR
- AND 1422844 ONTARIO LIMITED
AS PURCHASER
DATED AS OF THE 15th DAY OF MAY 2019
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AGREEMENT OF PURCHASE AND SALE
THIS AGREEMENT is made as of May 15, 2019
BETWEEN:
BDO Canada Limited solely in its capacity as the Court appointed
receiver of the assets, undertakings and properties of 2273925 Ontario
Inc., 1444046 Ontario Limited, 2164536 Ontario Inc. and 1448945 Ontario
Inc. (collectively, the “Companies”) and not in its personal or corporate
capacities
(the “Vendor”)
-and1422844 ONTARIO LIMITED, a corporation incorporated under the laws
of the Province of Ontario
(the “Purchaser”)
Recitals
1.

By Order of Mr. Justice Turnbull of the Ontario Superior Court of Justice dated
November 15, 2018 (the “Receivership Order”), BDO Canada Limited was appointed as
receiver of all of the assets, undertakings and properties of the Companies, effective
November 21, 2018;

2.

The Vendor wishes to sell and the Purchaser wishes to purchase as a “stalking horse
offeror” pursuant to the Sale Process and Sale Process Order (each as defined herein),
2273925 Ontario Inc.’s (“227 Ontario”) right, title and interest, if any, in and to the
Purchased Assets (as defined herein), subject to the terms and conditions of this
Agreement.
For good and valuable consideration, the receipt and sufficiency of which are
acknowledged, the Parties agree as follows:

38687141.1
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ARTICLE 1
INTERPRETATION
1.1

Definitions
In this Agreement,
(a)

“Agreement” means this agreement of purchase and sale, including all
schedules;

(b)

“Approval and Vesting Order” means an Order of the Court substantially in the
form of the model approval and vesting order for use on the Commercial List of
the Court, (i) approving this Agreement and the completion of the Transaction by
the Vendor, and (ii) vesting in the Purchaser, or as the Purchaser may direct, all
of the right, title and interest, if any, of 227 Ontario in the Purchased Assets free
and clear of any right, title or interest of 227 Ontario, the Vendor or any other
Person, including any Encumbrances, save and except any Permitted
Encumbrances;

(c)

“Business Day” means any day other than a Saturday, Sunday or statutory
holiday in the Province of Ontario;

(d)

“Chattels” means the chattels listed on Schedule “1.1(d)” hereto and situate at
the Premises

(e)

“Closing” means the completion of the Transaction upon the delivery of the
deliverables and the performance of the arrangements in Article 6;

(f)

“Closing Date” means the first Business Day following the date upon which the
Approval and Vesting Order is Final or such other date agreed to by the Parties
in writing for the completion of the Transaction, acting reasonably;

(g)

“Closing Documents” means all contracts, agreements and instruments
required by this Agreement to be delivered at or before the Closing:

(h)

“Contaminant” means any substance, material, matter or thing defined or
regulated by any Environmental Law, including petroleum hydrocarbons or their
derivatives, radon and radon daughters, asbestos, mould, UFFI, chlorinated
hydrocarbons, pollutants, dangerous, toxic or hazardous substances or waste of
any description whatsoever, including any of the foregoing as defined in any
Environmental Law;

(i)

38687141.1

“Court” means the Ontario Superior Court of Justice;

–4–
(j)

56

“Court Orders” means the Approval and Vesting Order and the Sale Process
Order;

(k)

“Direction” has the meaning given to such term in Section 6.2(c);

(l)

“DRA” has the meaning given to such term in Section 6.1;

(m)

“Encumbrances” means all claims, liabilities, liens, mortgages, pledges,
security interests, charges, restrictions and encumbrances of any kind or
description, fixed or contingent, accrued or unaccrued, arising under contract,
tort, statute or otherwise affecting or in any way relating to the Purchased Assets;

(n)

“Environmental Activity” means any past or present activity, event or
circumstance in respect of a Contaminant, including its storage, use, holding,
collection, purchase, accumulation, assessment, generation, manufacture,
construction, processing, treatment, stabilization, disposition, handling or
transportation or its release, escape, leaching, dispersal, emission, discharge or
migration into the natural environment, including movement through or in the air,
soil, subsoil, surface water or ground water, or in indoor spaces;

(o)

“Environmental Laws” means any and all federal, provincial, municipal and
local statutes, laws, regulations, ordinances, rules, judgments, orders, decrees,
codes, permits, licenses, agreements or other governmental restrictions having
the force of law relating to the environment, occupational health and safety,
health protection or any Environmental Activity;

(p)

“ETA” means the Excise Tax Act, R.S.C. 1985, c.E-15, as amended;

(q)

“Fees and Expenses” has the meaning given to such term in Section 2.4(c);

(r)

“Final” with respect to any order of the Court, means that leave to appeal or
reconsideration shall not have been sought in respect of such order and that
such order shall not have been stayed, appealed, varied (except with the consent
of the Vendor and Purchaser) or vacated, and all time periods within which leave
to appeal and reconsideration could at law be sought shall have expired and all
time periods within which such order could at law be appealed shall have
expired;

(s)

“Lease” means all executed and subsisting offers to lease, agreements to lease,
leases, renewals of leases, tenancy agreements, rights of occupation, licences or
other occupancy agreements granted by or on behalf of the Vendor, 227 Ontario
or any of 227 Ontario’s predecessors in title to possess or occupy space within
the Premises or any part thereof, now or hereafter, together with all security,
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guarantees and indemnities of the tenants’ obligations thereunder, in each case
as amended, extended, renewed or otherwise modified including, without
limitation, the leases described on schedule “1.1(r)” hereto;
(t)

“Liability” means any debt, loss, damage, adverse claim, fine, penalty, liability
or obligation (whether direct or indirect, known or unknown, asserted or
unasserted, absolute or contingent, accrued or unaccrued, matured or
unmatured, determined or determinable, disputed or undisputed, liquidated or
unliquidated, or due or to become due, and whether in or under statute, contract,
tort, strict liability or otherwise) and includes all costs and expenses relating
thereto (including all fees, disbursements and expenses of legal counsel,
experts, engineers, appraisers and consultants and costs of investigation), and
“Liabilities” means the plural thereof;

(u)

“Net Priority Payables” has the meaning given to such term in Section 2.4(b);

(v)

“Parties” means the Vendor and Purchaser collectively and “Party” means
either the Vendor or the Purchaser, as applicable;

(w)

“Permitted Encumbrances” means those encumbrances described on
Schedule “1.1(t)” hereto;

(x)

“Person” includes an individual, body corporate, partnership, joint venture, trust,
association, unincorporated organization, the Crown, any governmental authority
or any other entity recognized by law;

(y)

“Premises” means the real property legally described on Schedule “1.1(v)”
hereto, including all plants, buildings, fixtures, erections and improvements
thereon;

(z)

“Prepaid Expenses” means all deposits with any Person or public utility relating
to the Premises;

(aa)

“Priority Payables” means the amount of all Liabilities, if any, existing as of the
Closing Date which rank in priority to the Versa Bank Security on or against the
Purchased Assets, including, without limitation, Liabilities in respect of realty
taxes for the Premises and the Receiver’s Charge;

(bb)

“Purchase Price” has the meaning given to such terms in Section 2.4;

(cc)

“Purchased Assets” means collectively:
(i) the Premises;
(ii) the Leases;
(iii) the Prepaid Expenses;
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(iv) the Chattels; and
(v) the Warranty Rights;
(dd)

“Purchaser’s Counsel” means Harrison Pensa LLP;

(ee)

“Receiver’s Certificate” has the meaning given to that term in the Approval and
Vesting Order;

(ff)

“Receiver’s Charge” has the meaning given to such term in paragraph 18 of the
Receivership Order;

(gg)

“Receivership Order” has the meaning given to such term in the recitals to this
Agreement;

(hh)

“Requisition Date” means the fifth Business Day immediately preceding the
Closing Date;

(ii)

“Sale Process” means the sale process and procedures scheduled to the Sale
Process Order with any amendments thereto to be acceptable to each of the
Vendor and the Purchaser, each acting reasonably;

(jj)

“Sale Process Order” means an order of the Court substantially in the form of
the order attached as Schedule “1.1(ee)” hereto approving a marketing and sale
process for the Purchased Assets to be administered by the Vendor and which
recognizes the Purchase Price as a baseline or “stalking horse offer” in
contemplation of determining whether a superior offer can be obtained for the
Purchased Assets;

(kk)

“Sunset Date” means October 15, 2019;

(ll)

“Tenant” means any person entitled to occupy space located in the Premises
pursuant to a Lease;

(mm) “227 Ontario” means 2273925 Ontario Inc.
(nn)

“Time of Closing” means 10:00 a.m. (EST) on the Closing Date, or such other
time as the Parties may mutually agree, each acting reasonably;

(oo)

“Transaction” means the purchase and sale of the Purchased Assets;

(pp)

“Vendor’s Counsel” means Miller Thomson LLP;

(qq)

“Versa Bank Debt Amount” means all Liabilities of 227 Ontario to Versa Bank
under or in relation to credit facilities extended by Versa Bank to 227 Ontario;

(rr)

“Versa Bank Security” means all security documents granted by 227 Ontario to
Versa Bank; and

(ss)

“Warranty Rights” means the full benefit of all warranties, warranty rights,
performance bonds and indemnities (implied express or otherwise) of 227
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Ontario against manufacturers, contractors or any other Person in respect of the
Premises or the Chattels, but only to the extent that same are capable of being
assigned.
1.2

Headings
The division of this Agreement into recitals, articles, sections, subsections and
schedules and the insertion of headings are for convenience of reference only and shall
not affect the construction of interpretation hereof.

The terms “this Agreement”,

“hereof”, “herein”, “hereto” and similar expressions refer to this Agreement and not to
any particular recital, article, sections, subsection or schedule or other portion hereof.
Unless something in the subject matter or context is inconsistent herewith, references
herein to recitals, articles, sections and subsections and schedules are to recitals,
articles, sections, subsections and schedules of this Agreement.
1.3

References
Any reference in this Agreement to a statute includes such statute, all regulations made
thereunder and all amendments to such statute or regulations in force from time to time.

1.4

Extended Meanings
Words importing the singular include the plural and vice versa, words importing gender
including all genders and words importing persons include individuals, partnership,
associations, trusts, unincorporated organizations and governmental authorities. The
terms “including” means “including, without limitation”, and such terms as “includes”
have similar meanings.

1.5

Schedules
The following are the Schedules to this Agreement:
Schedule 1.1(d)

–

Chattels

Schedule 1.1(r)

–

Leases

Schedule 1.1(t)

–

Permitted Encumbrances

Schedule 1.1(v)

–

Premises

Schedule 1.1(ee)
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ARTICLE 2
PURCHASE AND SALE
2.1

Purchase and Sale
Subject to and in accordance with the terms and conditions hereof, the Vendor shall sell
to the Purchaser and the Purchaser shall purchase from the Vendor on Closing, all of
the right, title and interest, if any, of 227 Ontario in and to the Purchased Assets, free
and clear of all Encumbrances other than Permitted Encumbrances.

2.2

Leases and Tenancies
On Closing the Purchaser shall assume all Leases and subsisting tenancies
thereunder.

2.3

Obligations Excluded
The Purchaser shall not assume and shall not be responsible or liable with respect to
any Liabilities or obligations of 227 Ontario other than those Liabilities or obligations, if
any, arising from the Permitted Encumbrances and the Leases.

2.4

Purchase Price
The purchase price payable by the Purchaser to the Vendor for the Purchased Assets
shall be equal to the aggregate of the following amounts, without duplication (the
“Purchase Price”):
(a) XXXXXXXX
(b) the amount required by the Vendor (as determined by the Vendor in its sole
discretion) to satisfy the Priority Payables having regard to any funds held by the
Vendor which may be used by the Vendor for that purpose (the “Net Priority
Payables”); and
(c) the amount of the aggregate fees, disbursements and expenses (collectively, the
“Fees and Expenses”) required to complete the receivership proceeding of the
Companies from and after Closing to the discharge of the Vendor as receiver.
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Purchase Price Allocation
The Purchase Price shall be allocated among each class of Purchased Assets as
agreed by the Parties on or before Closing, acting reasonably. Such allocation shall be
binding and the Purchaser and the Vendor shall each report the purchase and sale of
the Purchased Assets for all tax purposes in a manner consistent with such allocation,
and will complete and file all tax returns, designations, elections and filings that are
necessary or desirable under the Income Tax Act to give effect to such allocations and
shall not take any position or action inconsistent with such allocation.

2.6

Satisfaction of Purchase Price
At or prior to the Time of Closing on the Closing Date the Purchaser shall satisfy the
Purchase Price as follows:
(a)

by the cancellation of the Versa Bank Debt Amount to the extent of XXXXXXX
(the balance of the Versa Bank Debt Amount in excess of the sum of XXXXXXX
to remain due and owing despite the completion of the Transaction);

(b)

by payment to the Vendor by wire transfer, certified cheque, bank draft or other
immediately available funds of an amount equal to the Net Priority Payables; and

(c)

by payment to the Vendor by wire transfer, certified cheque, bank draft or other
immediately available funds of an amount equal to the Vendor’s estimate of the
Fees and Expenses. Should the actual Fees and Expenses be less than the
amount estimated by the Vendor and paid by the Purchaser, any surplus shall be
refunded to the Purchaser upon the Vendor being discharged as receiver of the
Companies.

2.7

Adjustments
(a)

Adjustments shall be made to the Purchase Price as of 12:01 a.m. on the date of
Closing (the Date of Closing shall be for the account of the Purchaser, both as to
income and expense) for realty taxes, water, utility charges and any other items
which are usually adjusted in similar purchase and sale transactions involving
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commercial properties in Ontario, provided, that the only adjustments to be made
in respect of the Leases shall be the following:
(i)

the Purchaser shall receive a credit for all rents, including pre-paid rents,
received by the Receiver in respect of the post-Closing period; and

(ii)

the Vendor shall receive a credit for all unpaid rents for the month in
which the Closing occurs.

The Vendor shall not be required to readjust after Closing any item on or omitted
from the statement of adjustments.
(b)

The Purchaser acknowledges that the Vendor shall be entitled to the benefit of
any reduction in the property taxes payable with respect to the Premises for the
period prior to the Closing Date.

2.8

Taxes
(a)

The Purchaser shall pay upon the completion of the Transaction, in addition to
the Purchase Price, all applicable federal and provincial taxes exigible in
connection with the completion of the Transaction including, without limitation,
harmonized sales tax and land transfer tax (collectively the “Sales Taxes”).
Alternatively, where applicable, the Purchaser shall have the option of furnishing
the Vendor with appropriate exemption certificates and/or self-assessment
indemnification documentation. If available, the Vendor agrees to execute an
election (the “ETA Election”) pursuant to Section 167(1) of the ETA to have the
sale of the Purchased Assets take place without the requirement for the
collection or remittance of harmonized sales tax to the extent possible. In such
case, the Purchaser agrees to file such election in accordance with the
provisions of the ETA.

(b)

The Purchaser agrees to indemnify and save the Vendor harmless from and
against all claims and demands for payment of any Sales Taxes, including any
liability or costs incurred as a result of any failure by the Purchaser to pay such
taxes when due.
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2.9

Title
(a)

Title to the Premises shall be good and marketable title in fee simple free from all
Encumbrances save and except Permitted Encumbrances. The Purchaser shall
be allowed at its expense and until the Requisition Date, to satisfy itself that on
Closing it will acquire title to the Purchased Assets free of any Encumbrances
other than the Permitted Encumbrances, that there are no outstanding work
orders affecting the Premises, that the Premises are in compliance with
governing municipal by-laws, and that the Premises may be insured for fire and
extended coverage, and shall provide the Vendor’s Counsel with notice in writing
of any valid requisition or objection in respect of Encumbrances against the
Purchased Assets or other defects in title by no later than 5:00 p.m. (Eastern
Standard Time) on the Requisition Date. The Vendor agrees to take reasonable
steps and utilize its best efforts to satisfy or comply with any such requisition. If
the Vendor shall, through any cause, be unable to answer or comply with any
valid requisition or objection which the Purchaser will not waive, this Agreement
shall be at an end (notwithstanding any intervening negotiations or litigation or
any attempt to remove or comply with the same) and the full amount of the
Deposit, with accrued interest, shall be returned to the Purchaser forthwith,
without deduction or set-off, and the Purchaser shall not be entitled to any other
compensation of any kind whatsoever with respect to the failure to satisfy or
comply with such requisition. The Vendor shall not be required to furnish or
produce any survey, abstract, deed, declaration or other document or evidence
of title except those in its possession.

The Vendor acknowledges that any

Encumbrance which arises and affects the Purchased Assets after the
Requisition Date (“Additional Encumbrances”) shall be the responsibility of the
Vendor and shall be discharged on or before Closing. If the Vendor is unable to
discharge such Additional Encumbrances on or before Closing, then the
Purchaser, at its sole option, shall be entitled to terminate this Agreement, and
the Purchaser shall not be entitled to any compensation of any kind whatsoever
with respect to the failure to satisfy or comply with such requisition.
(b)

This Agreement and the Transaction is subject to compliance with section 50 of
the Planning Act (Ontario).

38687141.1

– 12 –
2.10

64

Risk
(a)

The Purchased Assets shall be and remain at the risk of the Vendor until Closing.

(b)

If, prior to the Closing, the Purchased Assets shall be substantially damaged or
destroyed by fire or other casualty, or if a substantial portion of the Purchased
Assets are lost due to theft or expropriation, then the Purchaser shall have the
option of terminating the Transaction. Such option shall be exercised within four
(4) Business Days after written notification to the Purchaser by the Vendor of the
occurrence of the loss or damage, and upon such exercise, this Agreement shall
be terminated automatically, and the Purchaser shall not be entitled to any
compensation of any kind whatsoever with respect to the failure to close as a
result of such loss or damage. If such option is not exercised by the Purchaser,
the parties shall complete the Transaction and the proceeds of insurance, if any,
referable to such loss or damage or compensation for expropriation shall be
vested in the Purchaser on the Closing, and the Vendor shall (i) pay over to the
Purchaser after the Closing any proceeds of insurance or compensation for
expropriation received by the Vendor forthwith after receipt thereof by the Vendor
and (ii) use its best efforts to assist the Purchaser in the collection of such
insurance proceeds or compensation for expropriation, provided that the Vendor
shall not be required to expend any moneys in such efforts.

(c)

Where any loss or damage is not substantial, then the Transaction shall be
completed and the proceeds of insurance referable to such loss or damage or
compensation for expropriation shall be vested in the Purchaser on the Closing,
and the Vendor shall (i) pay over to the Purchaser after the Closing the proceeds,
if any, of insurance or compensation for expropriation received by the Vendor
forthwith after the Vendor’s receipt thereof and (ii) use its best efforts to assist the
Purchaser in the collection of such insurance proceeds or compensation for
expropriation, provided that the Vendor shall not be required to expend any
moneys in such efforts.

(d)

For these purposes, the terms “substantially” and “substantial” mean a loss or
damage to any portion of the Purchased Assets with a replacement or repair cost
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in excess of $250,000, such cost to be determined by an independent, arm’s
length qualified expert.
ARTICLE 3
REPRESENTATIONS AND WARRANTIES
3.1

Representations and Warranties of the Vendor
The Vendor hereby makes the following representations and warranties to the
Purchaser and acknowledges that the Purchaser is relying on such representations and
warranties in entering into this Agreement and completing the Transaction:
(a)

Receivership Order. The Receivership Order is in full force and effect;

(b)

Residency.

The Vendor is not a non-resident person within the meaning of

Section 116 of the Income Tax Act (Canada); and
HST Registration.

The Vendor shall be registered for the purposes of the ETA

prior to the Closing and shall provide its registration number to the Purchaser on
or prior to the Closing.
3.2

Representations and Warranties of the Purchaser
The Purchaser hereby makes the following representations and warranties to the
Vendor and acknowledges that the Vendor is relying on such representations and
warranties in entering into this Agreement and completing the Transaction:
(a)

Corporate Existence. The Purchaser is a corporation incorporated and existing
under the laws of the Province of Ontario;

(b)

Capacity and Due Authorization. The Purchaser has the necessary capacity to
enter into this Agreement and perform its obligations under this Agreement and
any other agreements or instruments to be delivered or given by it pursuant to
this Agreement. The execution, delivery and performance by the Purchaser of
this Agreement and the consummation of the Transaction have been duly
authorized by all necessary corporate action on the part of the Purchaser;

(c)

Binding Agreement. This Agreement and any other agreements entered into
pursuant to this Agreement to which the Purchaser is a party constitute legal,
valid and binding obligations of the Purchaser, enforceable against the Purchaser
in accordance with their respective terms, except as enforcement may be limited
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by bankruptcy, insolvency and other laws affecting the rights of creditors
generally and except that equitable remedies may be granted only in the
discretion of a court of competent jurisdiction;
(d)

Brokers.

The Purchaser has not engaged any broker or other agent in

connection with the Transaction or this Agreement and, accordingly, there is no
commission, fee or other remuneration payable to any broker or agent who
purports or may purport to have acted for the Purchaser; and
(e)

HST Registration. At Closing, the Purchaser will be registered for the purposes
of the ETA, and agrees to advise the Vendor of its HST number on or before
Closing.

3.3

As Is, Where Is
(a)

The Purchased Assets are being sold on an “as is, where is” basis.

The

Purchaser has entered into this Agreement on the basis that the Vendor does not
guarantee title to the Purchased Assets. The Purchaser has conducted such
inspections and investigations concerning the Purchased Assets as the
Purchaser considered appropriate and has satisfied itself concerning all matters
affecting the Purchased Assets.

No warranty or condition, either express or

implied, statutory or non-statutory, oral or written has been or will be given by the
Vendor as to the title, Encumbrances, description, condition, quality, value, cost,
size, quantity, fitness for

any present

or intended purpose

or use,

merchantability, state of repair, degree of maintenance, durability, marketability,
transferability, compliance or non-compliance with Environmental Laws or
otherwise concerning the Purchased Assets save and except for the express
warranties given in Section 3.1. The Purchaser acknowledges that it has already
or will satisfy itself with respect to all such matters. All conditions and warranties
expressed or implied pursuant to the provisions of the Sale of Goods Act of
Ontario do not apply hereto and have been waived by the Purchaser.

Any

documentation, materials or information provided by the Vendor to the Purchaser
regarding the Purchased Assets, or made available pursuant to the Sale
Process, or any part thereof, was provided solely for the convenience of the
Purchaser and is not warranted or represented to be complete or accurate and
does not form part of this Agreement. The Purchaser shall and shall be deemed
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to rely entirely on its own inspectors and investigations concerning the
Purchased Assets.
(b)

For certainty, the Vendor has not made and will not make any representation or
warranty with respect to the Leases, the Tenants or the tenancies thereunder
including, without the limitation, the following matters:
(i)

whether rent deposits, damage deposits or like payments have been
made or not;

(ii)

the correctness of the calculation, both past and present, of all rent paid
or payable in respect of the Leases;

(iii)

the existence of any renewal rights or the terms associated with any
renewal privileges;

(iv)

the absence of any ongoing disputes with the Tenants with respect to any
matter including the physical condition of the leased premises, any claim
of set off, the existence of rent deposits or renewal privileges;

(v)

the absence of any rights conferred upon the Tenants in any Lease or
ancillary document granting to the Tenant additional rights or privileges,
including rights of first refusal, options or any exclusivity or non
completion clause; and

(vi)

the absence of any commitment made by 227 Ontario or any party acting
on behalf of 227 Ontario to grant additional rights or privileges to the
Tenants.

(c)

For certainty, the Vendor has not made and will not make any representation or
warranty whatsoever as to (i) the existence or non-existence of Contaminants on
the Premises, (ii) the compliance of the Premises with any Environmental Laws,
(iii) the discharge of Contaminants or Environmental Activity from, on, or in
relation to the Premises, and (iv) the existence, state, nature, identity, extent or
effect of any investigations, administrative orders, control orders, stop orders,
compliance orders or any other orders proceedings or actions under any
Environmental Laws in relation to the Premises. The Purchaser acknowledges
that it shall have no recourse against the Vendor with respect to the
environmental condition of the Premises and has satisfied itself with respect to
same.
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The Purchaser shall indemnify and hold the Vendor harmless from any and all
damages, claims, actions, losses, costs, liabilities or expenses suffered or
incurred by the Vendor, directly or indirectly, as a result of or in connection with
any of the following:
(i)

the presence or release of any Contaminant in, on or under the Premises
or the threat of a release;

(ii)

any Environmental Activity relating to the Premises;

(iii)

a breach by the Purchaser or those for whom the Purchaser is
responsible of any Environmental Laws applicable to the Premises; or

(iv)

the release or threatened release of any Contaminant owned, managed,
generated, disposed of, controlled or transported by or on behalf of the
Purchaser.

(e)

This Section 3.3 shall not merge on Closing and is deemed incorporated by
reference into all Closing Documents.
ARTICLE 4
CONDITIONS OF CLOSING

4.1

Conditions for the Benefit of the Purchaser
The obligation of the Purchaser to complete the Transaction is subject to the following
conditions being fulfilled or performed at or prior to the Time of Closing:
(a)

Representations and Warranties:

The representations and warranties of the

Vendor made in or pursuant to this Agreement shall be true and accurate at the
Time of Closing with the same force and effect as though such representations
and warranties had been made as of the Time of Closing; and
(b)

Fulfillment of Obligations:

the Vendor shall have complied in all material

respects with all agreements and obligations herein agreed to be performed or
caused to be performed by it at or prior to the Time of Closing;
The conditions contained in this Section 4.1 are inserted for the exclusive benefit of the
Purchaser and may be waived in whole or in part by the Purchaser at any time without
prejudice to any of its rights of termination in the event of non-performance of any other
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condition in whole or in part. If any of the conditions contained in Section 4.1 is not
fulfilled or complied with at or prior to the time for the fulfillment of same, the Purchaser
may terminate this Agreement by notice in writing to the Vendor.
4.2

Conditions for the Benefit of the Vendor
The obligation of the Vendor to complete the Transaction is subject to the following
conditions being fulfilled or performed at or prior to the Time of Closing:
(a)

Representations and Warranties: The representations and warranties of the
Purchaser made in or pursuant to this Agreement shall be true and accurate at
the Time of Closing with the same force and effect as though such
representations and warranties had been made as of the Time of Closing;

(b)

Fulfillment of Obligations: The Purchaser shall have complied in all material
respects with all agreements and obligations herein agreed to be performed or
caused to be performed by it at or prior to the Time of Closing; and

(c)

No Redemption or Loss of Control: the Vendor shall not have lost its ability to
convey the Purchased Assets or any part thereof.

The conditions contained in this Section 4.2 hereof are inserted for the exclusive benefit
of the Vendor and may be waived in whole or in part by the Vendor at any time without
prejudice to any of the Vendor’s rights of termination in the event of non-performance of
any other condition in whole or in part. If any of the conditions contained in Section 4.2
hereof are not fulfilled or complied with at or prior to the Time of Closing, the Vendor
may terminate this Agreement by notice in writing to the Purchaser.
4.3

Mutual Conditions
The obligations of each of the Vendor and the Purchaser to complete the Transaction is
subject to the satisfaction of the following conditions precedent, which are for the
mutual benefit of the Vendor and Purchaser:
(a)

No Legal Action: No action or proceeding shall be pending or threatened by any
Person to enjoin, restrict or prohibit the completion of the Transaction or the right
of the Purchaser to own the Purchased Assets after the Time of Closing;
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Sale Process Order: The Sale Process Order shall have been issued and
entered on or before June 15, 2019, or on or before such later date as the
Parties agree to in writing, and shall be Final;

(c)

Successful Offer: This Agreement is the Successful Offer, as defined in the Sale
Process; and

(d)

Approval Order and Vesting Order: The Approval and Vesting Order shall have
been issued and entered on or before September 20, 2019, or on or before such
later date as the Parties agree in writing, and shall be Final.

The conditions contained in this Section 4.3 are inserted for the mutual benefit of the
Vendor and the Purchaser and may be waived in whole or in part by the Vendor and the
Purchaser. If any of the conditions contained in this Section 4.3 are not fulfilled or
complied with at or prior to the Time of Closing, the Vendor and the Purchaser may
each terminate this Agreement by notice in writing to the other.
4.4

Effect of Termination
In the event of termination of this Agreement at or prior to the Time of Closing pursuant
to Sections 4.1, 4.2 or 4.3, all obligations of the Parties pursuant to this Agreement shall
be at an end and neither party shall have any further liability or obligation to the other by
virtue of or under this Agreement.
ARTICLE 5
SALE PROCESS AND COURT ORDERS

5.1

Sale Process
(a)

As soon as reasonably possible after the execution of this Agreement, the
Vendor shall file a motion with the Court for the issuance of, and shall use its
best efforts to obtain, the Sale Process Order on or before June 15, 2019,
subject to the availability of the Court.

(b)

Notwithstanding anything continued herein to the contrary, in the event that the
Purchaser is not the Successful Offeror (as defined in the Sale Process), upon
the acceptance of the Successful Offer by the Vendor, this Agreement shall be
terminated and neither party shall have any further liability to the other under or
by virtue of this Agreement.
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Approval and Vesting Order
Within the time period provided for in the Sale Process and provided that the Purchaser
is the Successful Offeror, the Vendor shall file a motion with the Court for the issuance
of, and shall use its best efforts to obtain, the Approval and Vesting Order on or before
September 20, 2019, subject to the availability of the Court.

5.3

Notice
Notice of the motions seeking the issuance and entry of the Court Orders shall be
served on the service list in the Companies’ receivership proceeding, all Persons
having a registered Encumbrance against the Purchased Assets, or any part thereof,
and such other Persons as the Purchaser may reasonable request.
ARTICLE 6
CLOSING ARRANGEMENTS

6.1

Date, Place and Time of Closing
(a)

Unless otherwise agreed by the parties in writing, the Closing shall take place at
the Time of Closing on the Closing Date at the offices of the Vendor’s solicitor or
as otherwise determined by mutual agreement of the parties in writing. The
Vendor and the Purchaser acknowledge that the Transaction insofar as it relates
to the Premises will be completed by electronic registration pursuant to Part III of
the Land Registration Reform Act, R.S.O. 1990, c. L4, as amended. The Vendor
and the Purchaser further acknowledge and agree that the procedures for the
completion of the Transaction, including the delivery of documents and the
release thereof to the Vendor and the Purchaser, shall be governed by a
document registration agreement (“DRA”)

to be entered into between the

Purchaser's Counsel and the Vendor’s Counsel substantially in the form of the
DRA adopted by the Law Society of Upper Canada, provided that the DRA shall
in no way be inconsistent with any of the terms or conditions of this Agreement.
(b)

In the event any issue is raised with respect to this Agreement which the Vendor
determines impairs the ability of the Vendor to complete this Agreement or in the
event that an action or proceeding shall be pending or threatened by any Person
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to enjoin, restrict or prohibit the completion of the Transaction or the right of the
Purchaser to own the Purchased Assets after the Time of Closing, the Vendor
may, but shall not be obliged to, extend the Closing Date up to the Sunset Date
in order to provide the Vendor with additional time to remove the impediment to
the completion of the Transaction.
6.2

Deliveries at Closing
(a)

At or prior to the Closing, the Vendor shall deliver to the Purchaser the following,
each of which shall be in form and substance satisfactory to the Purchaser,
acting reasonably:
(i)

a statutory declaration of the Vendor that it is not a non-resident of
Canada within the meaning of Section 116 of the Income Tax Act
(Canada);

(ii)

a notarial copy of the Receivership Order, Sale Process Order, Approval
and Vesting Order and such documents as necessary to register same
against title to the Premises;

(iii)

all keys, security cards, alarm codes and access codes for the Premises
in the Vendor’s possession;

(iv)

the ETA Election, if applicable;

(v)

a certificate of the Vendor certifying that, except as disclosed in the
certificate, the Vendor has not been served with any notice of appeal with
respect to the Receivership Order, Sale Process Order or Approval and
Vesting Order, or any notice of any application, motion or proceeding
seeking to set aside or vary the Receivership Order, Sale Process Order,
Approval and Vesting Order or to enjoin, restrict or prohibit the
Transaction;

(vi)

a certificate, dated the Closing Date, confirming that all representations
and warranties of the Vendor contained in this Agreement are true as of
the Time of Closing, with the same effect as though made on and as of
the Time of Closing;

(vii)

an acknowledgment, dated the Closing Date, that each of the conditions
precedent in Sections 4.2 and 4.3 of this Agreement have been fulfilled,
performed or waived as of the Time of Closing;
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(viii)

the Receiver’s Certificate;

(ix)

a statement of adjustments;

(x)

the Direction;

(xi)

an undertaking of the Vendor to reimburse the Purchaser in respect of
any overpayment by the Purchaser of the Fees and Expenses as
contemplated by Section 2.6(c); and

(xii)

such further and other documentation as is referred to in this Agreement
or as the Purchaser may reasonably require to give effect to this
Agreement insofar as it relates to the completion of the Transaction.

(b)

At or prior to the Closing, the Purchaser shall deliver to the Vendor the following,
each of which shall be in form and substance satisfactory to the Vendor, acting
reasonably:
(i)

payment of the balance of the Purchase Price;

(ii)

evidence of cancellation of the Versa Bank Debt Amount;

(iii)

a certificate, dated the Closing Date, confirming that all of the
representations and warranties of the Purchaser contained in this
Agreement are true as of the Time of Closing, with the same effect as
though made on and as of the Time of Closing;

(iv)

an acknowledgment dated the Closing Date, that each of the conditions
precedent in Sections 4.1 and 4.3 have been fulfilled, performed or
waived as of the Time of Closing;

(v)

the indemnity provided for in Section 2.8 (b);

(vi)

the Purchaser’s non-merger certificate relating to Section 7.2 in form and
substance satisfactory to the Vendor, acting reasonably;

(vii)

such directions, acknowledgments and other documents as may be
necessary or desirable to ensure that the benefit of any reduction in the
property taxes payable with respect to the Premises for the period prior to
the Closing Date is received by the Vendor;

(viii)

payment or evidence of payment of applicable federal and provincial
taxes or alternatively, appropriate exemption certificates, including the
ETA Election; and
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such further and other documentation as is referred to in this Agreement
or as the Vendor may reasonably require to give effect to this Agreement
insofar as it relates to the completion of the Transaction.

(c)

The Purchaser acknowledges that the Vendor shall not be obliged to provide on
Closing any documentation with respect to the Leases other than a) a direction to
Tenants instructing them to pay future rent to the Purchaser pursuant to the
Purchaser’s direction (the “Direction”), and b) such information as the Receiver
may have in hand relating to the names of the Tenants, the amount of the
monthly rent paid to the Receiver, the date of the month on which the rent is paid
and whether the rent has been paid for the current month, together with any
leases or renewal agreements which are actually in the Vendor’s possession.

(d)

The Purchaser acknowledges that the Vendor shall not be obliged to provide
keys to any of the rental premises other than as are in the Vendor’s possession,
signed acknowledgements, estoppel certificates or any other documents signed
by the Tenants confirming the terms of the Leases or the absence of any dispute
with respect to the Leases.

6.3

Possession of Assets
(a)

The Vendor shall remain in possession of the Purchased Assets until the Time of
Closing.

Upon the completion of the Transaction, the Vendor shall yield up

possession of the Purchased Assets to the Purchaser and the Purchaser shall
take possession of the Purchased Assets where situate. Title to the Purchased
Assets shall not pass to the Purchaser until the completion of the Transaction
and the Receiver’s Certificate has been delivered to the Purchaser.
(b)

The Vendor shall be entitled, but shall not be obligated, to remove from the
Premises any chattels, books, records, documents or other personal property
situate on the Premises which does not form part of the Purchased Assets.
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ARTICLE 7
GENERAL
7.1

Notices
Any notice or other communication required or permitted to be given hereunder shall be
in writing and shall be delivered in person, transmitted by confirmed facsimile or sent by
prepaid courier with tracking facilities addressed as follows:
(a)

if to the Purchaser:

With a copy to:

Harrison Pensa LLP
450 Talbot St.,
London,
Ontario N6A 5J6

(b)

(which copy shall

Fax No.: 519-667-3362

be required)

Email: thogan@harrisonpensa.com
`

Attn: Timothy Hogan

if to the Vendor:

BDO Canada Limited
633 Colborne St Unit 100
London, Ontario N6B 2V3
Canada
Fax No.: 519-439-4351
Email: scherniak@bdo.ca
Attn: Steve Cherniak

with a copy to:

Miller Thomson LLP

(which copy shall be

2010-255 Queens Avenue

required)

London, ON N6A 5R8
Fax No.: (519) 858-8511
Email: tvanklink@millerthomson.com
Attn: Tony Van Klink
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Any such notice or other communication shall be deemed to have been given and
received on the day on which it was delivered or transmitted (or, if such day is not a
Business Day, on the next following Business Day). Any party may at any time change
its address for service from time to time by giving notice to the other party in
accordance with this Section 6.1.
7.2

Survival Following Completion

7.3

Notwithstanding any other provision of this Agreement, Sections 2.7(b), 2.8 and 3.3
shall survive the termination of this Agreement and the completion of the Transaction.
Provided that upon the discharge of the Vendor as receiver, the Vendor’s obligations by
reason of same shall be at an end and the Vendor shall have no continuing obligations
by reason thereof.

7.4

Assignment and Enurement

7.5

This Agreement may be assigned by the Purchaser to a company or companies to be
incorporated by the Purchaser but the assignment of the Agreement shall not release
the Purchaser from any liability for non-completion of this Agreement, including without
limitation, the payment of the Purchase Price. The Purchaser, together with any party
to which the Purchaser assigns this Agreement or any portion thereof, shall be jointly
and severally liable for all obligations and liabilities of the Purchaser under this
Agreement, including any obligations and liabilities arising from the failure to complete
the Transaction.

7.6

Expenses
Unless otherwise provided herein, the Vendor and the Purchaser shall be responsible
for the expenses (including fees and expenses of legal advisors, accountants and other
professional advisers) incurred by them, respectively, in connection with the negotiation
and settlement of this Agreement and the completion of the Transaction. In the event of
termination of this Agreement, other than as a result of non-fulfillment of a condition in
Sections 4.1, 4.2 or 4.3, the obligation of each party to pay its own expenses will be
subject to any rights of such party arising from a breach of this Agreement by the other
party.
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Further Assurances
Each of the parties shall promptly do, make, execute, deliver, or cause to be done,
made, executed or delivered, all such further acts, documents and things as the other
parties hereto may reasonably require from time to time after Closing at the expense of
the requesting party for the purpose of giving effect to this Agreement and shall use
reasonable efforts and take all such steps as may be reasonably within its power to
implement to their full extent the provisions of this Agreement. The Purchaser shall
provide such reasonable assistance to the Vendor as the Vendor may require in the
preparation and completion of various statutory and of the documentation required in
connection with the administration of the receivership of the Companies. Provided that
upon the discharge of the Vendor as receiver, the Vendor’s obligations under this
paragraph shall be at an end and the Vendor shall have no continuing obligation under
this paragraph.

7.8

Access to Books and Records
For a period of six (6) years from the Closing Date or for such longer period as may be
required by applicable laws, the Purchaser covenants and agrees to retain all original
books and records relating to the Purchased Assets for the period prior to the Closing
Date. During said six (6) year period, the Receiver shall have the right to inspect and to
make copies of the same at any time upon reasonable request during normal business
hours and upon reasonable notice for any proper purpose and without undue
interference to the business operations of the Purchaser. The Purchaser shall have the
right to have its representatives present during any such inspections.

7.9

Entire Agreement
This Agreement, including all Schedules referenced herein and attached hereto,
constitutes the entire agreement between the parties with respect to the subject matter
hereof and supersedes all prior agreements, understandings, negotiations and
discussions, whether written or oral. There are no conditions, covenants, agreements,
representations, warranties or other provisions, express or implied, collateral, statutory
or otherwise, relating to the subject matter hereof except as herein provided.

No

reliance is placed by any party hereto on any warranty, representation, opinion, advice
or assertion of fact made by any party hereto or its directors, officers, employees or
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agents, to any other party hereto or its directors, officers, employees or agents, except
to the extent that the same has been reduced to writing and included in this Agreement.
7.10

Waiver, Amendment
Except as expressly provided in this Agreement, no amendment or waiver of this
Agreement shall be binding unless executed in writing by the party to be bound thereby.
No waiver of any provision of this Agreement shall constitute a waiver of any other
provision, nor shall any waiver of any provision of this Agreement constitute a
continuing waiver unless otherwise expressly provided.

7.11

Currency
All references to dollar amounts or “$” in this Agreement are references to the lawful
money of Canada.

7.12

Rights Cumulative
The rights and remedies of the parties hereunder are cumulative and not alternative.

7.13

Vendor’s Capacity
The Vendor is acting solely in its capacity as receiver of the Companies and shall have
no personal or corporate liability under this Agreement.

7.14

Governing Law
This Agreement shall be governed by and construed in accordance with the laws of the
Province of Ontario and the federal laws of Canada applicable therein, and each of the
parties irrevocably attorns to the Courts of the Province of Ontario.

7.15

Time of Essence
Time shall be of the essence of every provision of this Agreement provided that the time
for doing or completing any matter provided for herein may be extended or abridged by
an agreement in writing signed by the Vendor and the Purchaser or by their respective
solicitors.
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Execution and Delivery
This Agreement and any agreement or instrument delivered in accordance herewith,
may be executed in counterparts, each of which shall constitute an original and all of
which taken together shall constitute one and the same instrument. Transmission by
facsimile or electronic transmission in “pdf” format of an executed counterpart of this
Agreement shall be deemed to constitute due and sufficient delivery of such
counterpart.

[signature page follows]
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IN WITNESS WHEREOF the parties hereto have executed this agreement as of the
date first above written.

1422844 ONTARIO LIMITED.
Per:
Name:
Title:
I have authority to bind the Company

BDO Canada Limited solely in its capacity as
the Court appointed receiver of the assets,
undertakings and properties of 2273425
Ontario Inc., 1444046 Ontario Limited,
2164536 Ontario Inc. and 1448945 Ontario Inc.
and not in “
capacities
Per:
Stephen N. Cherniak, CPA, CA CIRP,
LIT
Senior Vice-President
I have authority to bind the Vendor
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Chattels
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SCHEDULE 1.1(r)
Leases

Name of Tenant
1. St. Joseph’s Healthcare, Hamilton
2. Karyn Steinhoff Dental Hygiene Professional
Corporation
3. The Corporation of Norfolk County

38687141.1

Date of Lease
October 19, 2015
April 22, 2015
November 23, 2012
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SCHEDULE 1.1(t)
Permitted Encumbrances
1.

The reservations, limitations, provisos, conditions, restrictions and exceptions expressed
in the letters patent or grant from the Crown and all statutory exceptions to title;

2.

The provisions of governing municipal by-laws;

3.

Municipal taxes, liens, charges, including hydro and water charges, rates and
assessments accruing from day to day and not yet due and payable;

4.

Any minor encroachments which might be revealed by an up to date survey of the
Premises but which do not materially adversely affect the use and marketability of the
Premises;

5.

Any right of expropriation conferred upon, reserved to or vesting in Her Majesty the
Queen in Right of Canada and Ontario;

6.

Any agreements, restrictions or covenants that run with the Premises and any
agreements with the municipal, utilities or public authorities provided that same have
been complied with in all material respects and do not materially adversely affect the use
and marketability of the Premises; and

7.

Any easements, rights of way or right of re-entry, which do not impair the intended use of
the Premises, by the Purchaser, and provided that same have been complied within all
material respects and do not materially adversely affect the use and marketability of the
Premises.

8.

The following instruments registered on title to the Premises in the Norfolk #37 Land
Registry Office:

Reg. No.

Date

Instrument Type

NR432932
NR611483
37R10794
NK61601

February 20, 1986
May 16, 2013
September 17, 2015
May 16, 2013

Bylaw
Notice Agreement
Plan Reference
Notice
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SCHEDULE 1.1 (v)
Premises



BLOCKS 68 & 68A PLAN 182; LOTS 1 TO 11 INCLUSIVE BLOCK 69 PLAN 182; PART
OF KARS STREET PLAN 182 CLOSED BY NR432932 PTS 1 & 3, 37R10794; S/T
EASEMENT OVER PART 3, 37R10794 AS IN NR433095; NORFOLK COUNTY (PIN:
50224-0134 (LT)); and



PT METCALFE ST N PL 182 CLOSED BY NR 513718 PT 2, 37R1094; NORFOLK
COUNTY (PIN: 50224-0135 (LT))
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Sale Process Order
(See Attached)

38687141.1

86

87

– 34 –

Court File No. CV-18-27
ONTARIO
SUPERIOR COURT OF JUSTICE

THE HONOURABLE

)

THURSDAY, THE 30TH

)

JUSTICE

)

DAY OF MAY, 2019

VERSABANK
Applicant
- and 2273925 ONTARIO INC., 1444046 ONTARIO LIMITED,
2164536 ONTARIO INC. and 1448945 ONTARIO INC.
Respondents
ORDER
(Sale Process)
THIS MOTION, made by BDO Canada Limited in its capacity as the court appointed
receiver (the “Receiver”) of the assets, undertakings and properties of 2273925 Ontario Inc.
(“2273925 Ontario”), 1444046 Ontario Limited, 2164536 Ontario Inc., and 1448945 Ontario Inc,
for an Order, inter alia, approving a sale process and related relief was heard this day at Suite
301 - 50 Frederick Hobson VC Drive, Simcoe, Ontario N3Y 0E4.
ON READING the Notice of Motion and the first report of the Receiver to the court dated
May 15, 2019 and on hearing the submissions of counsel for the Receiver and such other
counsel as are listed on the counsel slip for this motion, no one appearing for any other person
on the service list, although properly served as appears from the affidavit of Catherine A. O’Neill
sworn May__, 2019, filed:
SERVICE
1.

THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record is hereby abridged and validated so that this Motion is properly returnable today and
hereby dispenses with further service thereof.
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THIS COURT ORDERS that capitalized terms used in this Order and not otherwise

defined herein shall have the meaning ascribed to them under the Sale Process and
Procedures attached hereto as Schedule "A" (the "SPP").
APPROVAL OF STALKING HORSE AGREEMENT
3.

THIS COURT ORDERS that the execution, delivery, entry into, compliance with, and

performance by the Receiver of the Stalking Horse Agreement, be and is hereby ratified,
authorized and approved, provided, however, that nothing contained in this Order approves the
sale or the vesting of any property, assets or undertaking of 2273925 Ontario to the Stalking
Horse Offeror pursuant to the Stalking Horse Agreement and that, if the Stalking Horse
Agreement is the Successful Offer under the SPP, the approval of the sale and vesting of the
assets contemplated to be sold thereunder to the Stalking Horse Offeror shall be considered by
this Court on a subsequent motion made to this Court following completion of the SPP, all in
accordance with the terms of the SPP.
4.

THIS COURT ORDERS that the Stalking Horse Agreement be and is hereby approved

and accepted solely for the purposes of constituting a stalking horse offer under the SPP.
5.

THIS COURT DECLARES that the Stalking Horse Offeror is a party to this proceeding.

6.

THIS COURT ORDERS that the Stalking Horse Agreement shall not be rendered invalid

or unenforceable and the rights and remedies of the Stalking Horse Offeror thereunder shall not
otherwise be limited or impaired in any way by: (a) the insolvency of 2273925 Ontario; (b) any
application(s) for a bankruptcy order issued pursuant to the Bankruptcy and Insolvency Act
(Canada) (the "BIA"), or any bankruptcy order made pursuant to such applications; (c) the filing
of any assignment for the general benefit of creditors made pursuant to the BIA; or (d) the
provisions of any federal or provincial statutes.
APPROVAL OF SPP
7.

THIS COURT ORDERS that the SPP (subject to such non-material amendments as may

be made by the Receiver) be and is hereby approved and the Receiver is hereby authorized
and directed to take such steps as it deems necessary or advisable (subject to the terms of the
SPP) to carry out the SPP, subject to prior approval of this Court being obtained before
completion of any transaction under the SSP.
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THIS COURT ORDERS that the Receiver and its partners, directors, employees,

advisors, agents and controlling persons shall have no liability with respect to any and all
losses, claims, damages or liability of any nature or kind to any person in connection with or as
a result of performing its duties under the SPP, except to the extent of such losses, claims,
damages or liabilities resulting from the gross negligence or willful misconduct of the Receiver,
as determined by the Court.
9.

THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act, the Receiver is hereby authorized and
permitted to disclose and transfer to each potential Offeror (including, without limitation, the
Stalking Horse Offeror) and to their representatives, if requested by such Offeror, but only to the
extent desirable or required to negotiate or attempt to complete a sale of the Real Property (a
"Sale"). Each Offeror or representative to whom such personal information is disclosed shall
maintain and protect the privacy of such information and limit the use of such information to its
evaluation for the purpose of effecting a Sale, and if it does not complete a Sale, shall return all
such information to the Receiver, or in the alternative destroy all such information and provide
confirmation of its destruction if requested by the Receiver. The Successful Offeror shall
maintain and protect the privacy of such information and, upon closing of the transaction
contemplated in the Successful Offer, shall be entitled to use the personal information provided
to it that is related to the assets acquired pursuant to the SPP in a manner that is in all material
respects identical to the prior use of such information by 2279325 Ontario, and shall return all
other personal information to the Receiver, or ensure that all other personal information is
destroyed and provide confirmation of its destruction if requested by the Receiver.
10.

THIS COURT ORDERS that at any time during the SPP, the Receiver, the Stalking

Horse Offeror and any interested party may apply to the Court for directions with respect to the
SPP.
______________________________________
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Schedule “A”
Sale Process and Procedures
Background
On November 15, 2018 the Ontario Superior Court of Justice (the “Court”) issued an order,
effective November 21, 2018, (the “Order”) under section 243(1) of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3, as amended, and section 101 of the Courts of Justice Act,
R.S.O. 1990, c. C.43, as amended, to appoint BDO Canada Limited as the receiver (the
“Receiver”) of the assets, undertakings and properties of 2273925 Ontario Inc. (“2273925
Ontario”), 1444046 Ontario Limited, 2164536 Ontario Inc. and 1448945 Ontario Inc.
(collectively, the “Debtors”).
On May ______, 2019 the Court made an Order (the “Sale Process Order”) approving a
stalking horse sale process for the sale of 2273925 Ontario Inc.’s right, title and interest in the
real property municipally known as 185 Robinson Street, Simcoe, Ontario and legally described
as follows (the “Real Property” or “185 Robinson Street”):
a)

BLOCKS 68 AND 68A PLAN 182; LOTS 1 TO 11 INCLUSIVE BLOCK 69 PLAN
182; PART OF KARS STREET PLAN 182 CLOSED BY NR432932 PTS 1 & 3,
37R10794; S/T EASEMENT OVER PART 3, 37R10794 AS IN NR433095;
NORFOLK COUNTY;

b)

PT METCALFE ST N PL 182 CLOSED BY NR513718 PT 2, 37R10794;
NORFOLK COUNTY;

In the Sale Process Order, the Court approved the sale process and procedures set out below
(the “Sale Process”), including a stalking horse agreement for the Real Property for the total
consideration of $[
] (the “Stalking Horse Agreement”) made between the Receiver, as
vendor, and 1422894 Ontario Limited (the “Stalking Horse Offeror”), a subsidiary of Versa
Bank, the primary secured creditor of 2273925 Ontario, as purchaser. The Stalking Horse
Agreement establishes a minimum floor price for the sale of the Real Property. The purpose of
the Sale Process is to conduct certain processes to provide interested parties with the
opportunity to submit an offer (each an “Offer”, and each party who submits an Offer, an
“Offeror”) superior in value to the Stalking Horse Agreement by a minimum of $200,000, to
purchase the right, title and interest of 2273925 Ontario in the Real Property on an “as is, where
is” basis and without surviving representations or warranties of any kind, nature or manner by
the Receiver.
All of the right, title and interest of 2273925 Ontario in and to the Real Property will be sold free
and clear of all security interests, charges, pledges, liens, encumbrances, claims or interests
therein as set out in the Court order approving such sale and vesting title to the Real Property
unless specifically permitted to continue pursuant to the terms of the definitive agreement for
such sale.
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Procedures for the Submission of Offers
The Receiver will conduct the sale process and receive offers for the Real Property in
accordance with the Sale Process Order and the Sale Process. The Sale Process shall govern
the solicitation by the Receiver of Offers for the Real Property and the selection by the Receiver
of a Successful Offer (as defined below). At the Receiver’s discretion, the Receiver may modify
the Sale Process as it considers appropriate in the circumstances and, where it considers such
modification to be material, it may seek Court approval on notice to the service list in the
receivership proceeding of the Debtors. For certainty, the extension of any deadlines in the Sale
Process by up to two (2) weeks shall not be considered material.
Solicitation
The solicitation process will commence with the preparation by the Receiver, in consultation
with BDO Corporate Finance Inc., of a target list of potential interested parties (the “Potential
Offerors”) for the Real Property in the real estate sector, including, but not limited to, real estate
investment trusts. The Receiver will send an invitation for offers (the “Invitation for Offers”)
notifying Potential Offerors of the Sale Process and inviting the Potential Offerors to express
their interest in making an offer to acquire the Real Property. The Invitation for Offers will
include a one page teaser summary of 185 Robinson Street and the Sale Process. The
Receiver will advertise the Invitation for Offers in the Globe & Mail (National Edition), Hamilton
Spectator and London Free Press.
The Invitation for Offers to Potential Offerors will be distributed and the advertisements placed
within five (5) business days of the issuance of the Sale Process Order. The Invitation for Offers
will be placed on the Receiver’s website for stakeholders in the Debtors’ receivership:
http://extranets.bdo.ca/2273925 Ontario Inc. Highlights of 185 Robinson Street and the Sale
Process will be circulated by the Receiver to its own internal network of BDO Canada partners
in the ninety-five (95) BDO Canada offices across Canada.
Sale Approval
Following the completion of the Sale Process, the Receiver will seek an order of the Court
approving and authorizing the sale transaction between the Receiver and the Offeror (the
“Successful Offeror”) determined by the Receiver to have submitted the successful offer (the
“Successful Offer”) and vesting the right, title and interest of 2273925 Ontario in the Real
Property in the Successful Offeror (such order to be in a template Approval and Vesting Order
established by the User’s Committee of the Ontario Superior Court of Justice – Commercial
List).
As is, Where is
Any sale of the Real Property will be completed on an “as is, where is” basis and without
surviving representations, warranties, covenants or indemnities of any kind, nature, or
description by the Receiver or its agents, professionals, advisors, or otherwise, except to the
extent set forth in the definitive agreement for such sale.
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Single Phase Process
This is a single phase offer process. Offerors are required to put their best offer forward by the
Offer Deadline. There will not be a second round of offers. The Receiver may discuss with an
Offeror amendments to its Offer prior to the Offer Deadline, and if the Receiver in its business
judgment deems it advisable, invite the Offeror to submit an amended Offer, provided the
amended Offer is received by the Receiver by the Offer Deadline.
Offer Deadline
All Offers must be submitted so that they are actually received by the Receiver no later than
5:00 p.m. (London, Ontario time) on August __ 2019 (the “Offer Deadline”).
Any Offer
received by the Receiver after the Offer Deadline shall not be considered.
All Offers shall be delivered via e-mail or by personal delivery so that they are received prior to
the Offer Deadline by the Receiver at:
BDO Canada Limited
633 Colborne Street, Suite 100
London, ON N6B 2V3
Attention: Stephen N. Cherniak
Email: scherniak@bdo.ca
Access to Due Diligence Materials
The Receiver will establish an electronic data room ( the “Data Room”) of due diligence
materials utilizing the services of Donnelly Financial Solutions. Access to the Date Room will be
controlled and monitored by the Receiver. Interested parties who execute and return to the
Receiver a Confidentiality and Non-Disclosure agreement in form and substance acceptable to
the Receiver and its legal counsel (the “NDA”) and execute a written acknowledgment (an
“Acknowledgment”) of receipt of a copy of the Sale Process and agree to accept and be bound
by the provisions contained herein, are eligible to receive access to the Data Room (“Due
Diligence Access”). Such party’s Due Diligence Access shall terminate upon the earliest of the
following events occurring:


the Receiver, in its reasonable business judgment, determines that it is appropriate to do so;



the party does not submit an Offer by the Offer Deadline; and



the party submits an Offer prior to the Offer Deadline, but it is determined by the Receiver to
not be the Successful Offer;

The Receiver will designate a representative to coordinate all reasonable requests for Due
Diligence Access for all parties eligible to receive such access and information.
Site visits to 185 Robinson Street are to be coordinated through the Receiver.
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Offerors must rely on their own independent review, investigation and/or inspection of all
information and of 185 Robinson Street in connection with their participation in the Sale Process
and any transaction they enter into with the Receiver. The Receiver makes no representation or
warranty whatsoever as to the information (including, without limitation, with respect to its
accuracy or completeness) contained in the Data Room or otherwise provided or made
available pursuant to the Sale Process, except to the extent provided for in the definitive
agreement executed by the Receiver and approved by the Court for any transaction with the
Successful Offeror.
Offer Requirements
Interested parties granted Due Diligence Access will be able to refer to the template Agreement
of Purchase and Sale (the “Template Agreement”) (which will be based on the Stalking Horse
Agreement) placed in the Data Room.
In order to participate in the Sale Process, an Offeror must deliver an Offer to the Receiver prior
to the Offer Deadline which satisfies each of the following conditions (a “Compliant Offer”):
(a)

Confidentiality: An Offeror must deliver an executed NDA and Acknowledgement
(if not already delivered).



Identification: Identification of the Offeror and representatives thereof who are authorized to
appear and act on behalf of the Offeror for all purposes regarding the contemplated
transaction.



Form and Content. The Offer must be in substantially the same form as the Template
Agreement and executed by the Offeror (each a “Proposed Purchase Agreement”). Any
changes and modifications to the Template Agreement are to be indicated on a blackline to
the Template Agreement which is to be submitted along with the executed version.



Deposit. The Offer must be accompanied by a certified cheque or bank draft in Canadian
funds drawn on a chartered bank of Canada or a trust company incorporated under the laws
of Canada or one of the provinces thereof, payable to “BDO Canada Limited, In Trust”, in an
amount equal to ten percent (10%) of the total purchase price contained in the Offer.



Irrevocable. The Offer must be accompanied by a cover letter which indicates that the Offer:



may be accepted by the Receiver countersigning the Proposed Purchase Agreement, and



is irrevocable and capable of acceptance until the earlier of: (a) thirty (30) days after the
Offer Deadline, and (b) approval by the Court of another Offer.


Contingencies. The Offer may not be subject to any conditions precedent except those that
are customary in a transaction of this nature. More specifically, an Offer may not be
conditional on obtaining financing or any internal approval or on the outcome or review of
due diligence. Any other contingencies associated with the Offer may not, in the opinion of
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the Receiver, in the aggregate, be more burdensome or conditional than those set forth in
the Stalking Horse Agreement.


No Fees payable to Bidder. An Offer may not request or entitle the Offeror to any break-up
fee, expense reimbursement, termination or similar type of fee or payment. Further, by
submitting an Offer, an Offeror shall be deemed to irrevocably waive its right to pursue any
claim in any way related to the submission of its Offer or the Sale Process.



Minimum Consideration. The aggregate consideration of an Offer must provide a cash
purchase price of at least $200,000 greater than the amount of the purchase price under the
Stalking Horse Agreement.



Closing Date. The Offer must contemplate the closing of the transaction on or before
October 15, 2019.

Each Offeror shall comply with all reasonable requests for additional information by the
Receiver regarding such Offeror and its contemplated transaction. If requested by the Receiver,
an Offeror must provide such form of financial disclosure that allows the Receiver to determine
the Offeror’s financial capability to complete a transaction.
The Receiver may in its discretion, if it deems it appropriate or desirable in the circumstances,
modify or amend the above conditions. Any modification or amendment shall be placed in the
Data Room.
Stalking Horse Offer:
The Stalking Horse Offeror and Versa Bank may not submit a further Offer under the Sale
Process.
Receiver’s Reservation of Rights
In addition to the other reservations of rights set out herein, the Receiver reserves the right in its
reasonable discretion to:


waive strict compliance with any one or more of the requirements specified
herein;



extend any deadline by up to two (2) weeks without Court approval;



reject, or accept, any Offer which does not strictly comply with the requirements
specified herein (doing so shall not be a waiver of the Offer Requirements
above); and



adopt such ancillary and procedural rules not otherwise set out herein (including
rules that may depart from those set forth herein) that in its reasonable business
judgment will better promote the goals of the Sale Process; provided that the
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adoption of any rule that materially deviates from these Procedures shall require
an order of the Court.
Acceptance of Offer
If one or more Compliant Offers are received, the Successful Offer will be the Offer which
provides the greatest value to the creditors and other stakeholders in the Debtors’ receivership
proceeding. If no Compliant Offer is received, the Stalking Horse Agreement will be declared the
Successful Offer and the Receiver will proceed to seek Court approval of the Stalking Horse
Agreement and Court approval to complete the transaction contemplated therein.
Return of Deposit
All Deposits shall be held in a non-interest bearing account until returned to the applicable
Offeror or otherwise dealt with in accordance with this Section.
Deposits of all Offerors, other than the Successful Offeror, shall be returned to such Offeror(s)
within three (3) business days of the Successful Offer being determined by the Receiver.
The Deposit of the Successful Offeror shall be applied to the purchase price of the transaction
at closing.
Capacity
It is understood and agreed that in inviting Offers, the Receiver is acting solely in its capacity as
Receiver of the assets, undertakings and properties of 2273925 Ontario, and neither the
Receiver, nor its agents, officers, lawyers nor employees, shall have any personal liability under
or as a result of the Sale Process.

Acknowledgement
I/we hereby acknowledge receipt of a copy of the Sale Process and agree to accept and
be bound by the provisions contained herein.
_________________________
Corporation

_____________________________
Signature

_________________________
Print Name
I have authority to bind the corporation

_____________________________
Date
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ONTARIO
SUPERIOR COURT OF JUSTICE

THE HONOURABLE

THURSDAY, THE 30TH

JUSTICE jf.fr

DAY OF MAY, 2019

VERSABANK
Applicant
- and 2273925 ONTARIO INC., 1444046 ONTARIO LIMITED,
2164536 ONTARIO INC. and 1448945 ONTARIO INC.
Respondents
ORDER
(Sale Process)
THIS MOTION, made by BDO Canada Limited in its capacity as the court appointed
receiver (the “Receiver") of the assets, undertakings and properties of 2273925 Ontario Inc.
(“2273925 Ontario”), 1444046 Ontario Limited, 2164536 Ontario Inc., and 1448945 Ontario Inc,
for an Order, inter alia, approving a sale process and related relief was heard this day at Suite
301 - 50 Frederick Hobson VC Drive, Simcoe, Ontario N3Y 0E4.
ON READING the Notice of Motion and the first report of the Receiver to the court dated
May 15, 2019 and on hearing the submissions of counsel for the Receiver and such other
counsel as are listed on the counsel slip for this motion, no one appearing for any other person
on the service list, although properly served as appears from the affidavit of Catherine A. O’Neill
sworn May 17, 2019, filed:
SERVICE
1.

THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record is hereby abridged and validated so that this Motion is properly returnable today and
hereby dispenses with further service thereof.
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2.

THIS COURT ORDERS that capitalized terms used in this Order and not otherwise

defined herein shall have the meaning ascribed to them under the Sale Process and
Procedures attached hereto as Schedule "A" (the "SPP").
APPROVAL OF STALKING HORSE AGREEMENT
3.

THIS COURT ORDERS that the execution, delivery, entry into, compliance with, and

performance by the Receiver of the Stalking Horse Agreement, be and is hereby ratified,
authorized and approved, provided, however, that nothing contained in this Order approves the
sale or the vesting of any property, assets or undertaking of 2273925 Ontario to the Stalking
Horse Offeror pursuant to the Stalking Horse Agreement and that, if the Stalking Horse
Agreement is the Successful Offer under the SPP, the approval of the sale and vesting of the
assets contemplated to be sold thereunder to the Stalking Horse Offeror shall be considered by
this Court on a subsequent motion made to this Court following completion of the SPP, all in
accordance with the terms of the SPP.
4.

THIS COURT ORDERS that the Stalking Horse Agreement be and is hereby approved

and accepted solely for the purposes of constituting a stalking horse offer under the SPP.
5.

THIS COURT DECLARES that the Stalking Horse Offeror is a party to this proceeding.

6.

THIS COURT ORDERS that the Stalking Horse Agreement shall not be rendered invalid

or unenforceable and the rights and remedies of the Stalking Horse Offeror thereunder shall not
otherwise be limited or impaired in any way by: (a) the insolvency of 2273925 Ontario; (b) any
application(s) for a bankruptcy order issued pursuant to the Bankruptcy and Insolvency Act
(Canada) (the "BIA"), or any bankruptcy order made pursuant to such applications; (c) the filing
of any assignment for the general benefit of creditors made pursuant to the BIA; or (d) the
provisions of any federal or provincial statutes.
APPROVAL OF SPP
7.

THIS COURT ORDERS that the SPP (subject to such non-material amendments as may

be made by the Receiver) be and is hereby approved and the Receiver is hereby authorized
and directed to take such steps as it deems necessary or advisable (subject to the terms of the
SPP) to carry out the SPP, subject to prior approval of this Court being obtained before
completion of any transaction under the SSP.
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8.

THIS COURT ORDERS that the Receiver and its partners, directors, employees,

advisors, agents and controlling persons shall have no liability with respect to any and all
losses, claims, damages or liability of any nature or kind to any person in connection with or as
a result of performing its duties under the SPP, except to the extent of such losses, claims,
damages or liabilities resulting from the gross negligence or willful misconduct of the Receiver,
as determined by the Court.
9.

THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act, the Receiver is hereby authorized and
permitted to disclose and transfer to each potential Offeror (including, without limitation, the
Stalking Horse Offeror) and to their representatives, if requested by such Offeror, but only to the
extent desirable or required to negotiate or attempt to complete a sale of the Real Property (a
"Sale"). Each Offeror or representative to whom such personal information is disclosed shall
maintain and protect the privacy of such information and limit the use of such information to its
evaluation for the purpose of effecting a Sale, and if it does not complete a Sale, shall return all
such information to the Receiver, or in the alternative destroy all such information and provide
confirmation of its destruction if requested by the Receiver. The Successful Offeror shall
maintain and protect the privacy of such information and, upon closing of the transaction
contemplated in the Successful Offer, shall be entitled to use the personal information provided
to it that is related to the assets acquired pursuant to the SPP in a manner that is in all material
respects identical to the prior use of such information by 2279325 Ontario, and shall return all
other personal information to the Receiver, or ensure that all other personal information is
destroyed and provide confirmation of its destruction if requested by the Receiver.
10.

THIS COURT ORDERS that at any time during the SPP, the Receiver, the Stalking

Horse Offeror and any interested party may apply to the Court for directions with respect to the
SPP.
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Schedule “A”
Sale Process and Procedures
Background
On November 15, 2018 the Ontario Superior Court of Justice (the “Court") issued an order,
effective November 21, 2018, (the “Order”) under section 243(1) of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3, as amended, and section 101 of the Courts of Justice Act,
R.S.O. 1990, c. C.43, as amended, to appoint BDO Canada Limited as the receiver (the
“Receiver”) of the assets, undertakings and properties of 2273925 Ontario Inc. (“2273925
Ontario”), 1444046 Ontario Limited, 2164536 Ontario Inc. and 1448945 Ontario Inc.
(collectively, the “Debtors”).
On May______, 2019 the Court made an Order (the “Sale Process Order”) approving a
stalking horse sale process for the sale of 2273925 Ontario Inc.’s right, title and interest in the
real property municipally known as 185 Robinson Street, Simcoe, Ontario and legally described
as follows (the “Real Property” or “185 Robinson Street”):
a)

BLOCKS 68 AND 68A PLAN 182; LOTS 1 TO 11 INCLUSIVE BLOCK 69 PLAN
182; PART OF KARS STREET PLAN 182 CLOSED BY NR432932 PTS 1 & 3,
37R10794; S/T EASEMENT OVER PART 3, 37R10794 AS IN NR433095;
NORFOLK COUNTY;

b)

PT METCALFE ST N PL 182 CLOSED BY NR513718 PT 2, 37R10794;
NORFOLK COUNTY;

In the Sale Process Order, the Court approved the sale process and procedures set out below
(the “Sale Process”), including a stalking horse agreement for the Real Property for the total
consideration of $[
] (the “Stalking Horse Agreement”) made between the Receiver, as
vendor, and 1422894 Ontario Limited (the “Stalking Horse Offeror”), a subsidiary of Versa
Bank, the primary secured creditor of 2273925 Ontario, as purchaser. The Stalking Horse
Agreement establishes a minimum floor price for the sale of the Real Property. The purpose of
the Sale Process is to conduct certain processes to provide interested parties with the
opportunity to submit an offer (each an “Offer”, and each party who submits an Offer, an
“Offeror”) superior in value to the Stalking Horse Agreement by a minimum of $200,000, to
purchase the right, title and interest of 2273925 Ontario in the Real Property on an “as is, where
is” basis and without surviving representations or warranties of any kind, nature or manner by
the Receiver.
All of the right, title and interest of 2273925 Ontario in and to the Real Property will be sold free
and clear of all security interests, charges, pledges, liens, encumbrances, claims or interests
therein as set out in the Court order approving such sale and vesting title to the Real Property
unless specifically permitted to continue pursuant to the terms of the definitive agreement for
such sale.
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Procedures for the Submission of Offers
The Receiver will conduct the sale process and receive offers for the Real Property in
accordance with the Sale Process Order and the Sale Process. The Sale Process shall govern
the solicitation by the Receiver of Offers for the Real Property and the selection by the Receiver
of a Successful Offer (as defined below). At the Receiver’s discretion, the Receiver may modify
the Sale Process as it considers appropriate in the circumstances and, where it considers such
modification to be material, it may seek Court approval on notice to the service list in the
receivership proceeding of the Debtors. For certainty, the extension of any deadlines in the Sale
Process by up to two (2) weeks shall not be considered material.
Solicitation
The solicitation process will commence with the preparation by the Receiver, in consultation
with BDO Corporate Finance Inc., of a target list of potential interested parties (the “Potential
Offerors”) for the Real Property in the real estate sector, including, but not limited to, real estate
investment trusts. The Receiver will send an invitation for offers (the “Invitation for Offers”)
notifying Potential Offerors of the Sale Process and inviting the Potential Offerors to express
their interest in making an offer to acquire the Real Property. The Invitation for Offers will
include a one page teaser summary of 185 Robinson Street and the Sale Process. The
Receiver will advertise the Invitation for Offers in the Globe & Mail (National Edition), Hamilton
Spectator and London Free Press.
The Invitation for Offers to Potential Offerors will be distributed and the advertisements placed
within five (5) business days of the issuance of the Sale Process Order. The Invitation for Offers
will be placed on the Receiver’s website for stakeholders in the Debtors’ receivership:
http://extranets.bdo.ca/2273925 Ontario Inc. Highlights of 185 Robinson Street and the Sale
Process will be circulated by the Receiver to its own internal network of BDO Canada partners
in the ninety-five (95) BDO Canada offices across Canada.
Sale Approval
Following the completion of the Sale Process, the Receiver will seek an order of the Court
approving and authorizing the sale transaction between the Receiver and the Offeror (the
“Successful Offeror”) determined by the Receiver to have submitted the successful offer (the
“Successful Offer”) and vesting the right, title and interest of 2273925 Ontario in the Real
Property in the Successful Offeror (such order to be in a template Approval and Vesting Order
established by the User’s Committee of the Ontario Superior Court of Justice - Commercial
List).
As is. Where is
Any sale of the Real Property will be completed on an “as is, where is” basis and without
surviving representations, warranties, covenants or indemnities of any kind, nature, or
description by the Receiver or its agents, professionals, advisors, or otherwise, except to the
extent set forth in the definitive agreement for such sale.
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Sinqle Phase Process
This is a single phase offer process. Offerors are required to put their best offer forward by the
Offer Deadline. There will not be a second round of offers. The Receiver may discuss with an
Offeror amendments to its Offer prior to the Offer Deadline, and if the Receiver in its business
judgment deems it advisable, invite the Offeror to submit an amended Offer, provided the
amended Offer is received by the Receiver by the Offer Deadline.
Offer Deadline
All Offers must be submitted so that they are actually received by the Receiver no later than
5:00 p.m. (London, Ontario time) on August __ 2019 (the “Offer Deadline”).
Any Offer
received by the Receiver after the Offer Deadline shall not be considered.
All Offers shall be delivered via e-mail or by personal delivery so that they are received prior to
the Offer Deadline by the Receiver at:
BDO Canada Limited
633 Colborne Street, Suite 100
London, ON N6B 2V3
Attention: Stephen N. Cherniak
Email: scherniak@bdo.ca
Access to Due Diligence Materials
The Receiver will establish an electronic data room ( the “Data Room”) of due diligence
materials utilizing the services of Donnelly Financial Solutions. Access to the Date Room will be
controlled and monitored by the Receiver. Interested parties who execute and return to the
Receiver a Confidentiality and Non-Disclosure agreement in form and substance acceptable to
the Receiver and its legal counsel (the “NDA”) and execute a written acknowledgment (an

“Acknowledgment”) of receipt of a copy of the Sale Process and agree to accept and be bound
by the provisions contained herein, are eligible to receive access to the Data Room (“Due
Diligence Access”). Such party’s Due Diligence Access shall terminate upon the earliest of the
following events occurring:
•

the Receiver, in its reasonable business judgment, determines that it is appropriate to do so;

•

the party does not submit an Offer by the Offer Deadline; and

•

the party submits an Offer prior to the Offer Deadline, but it is determined by the Receiver to
not be the Successful Offer;

The Receiver will designate a representative to coordinate all reasonable requests for Due
Diligence Access for all parties eligible to receive such access and information.
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Site visits to 185 Robinson Street are to be coordinated through the Receiver.
Offerors must rely on their own independent review, investigation and/or inspection of all
information and of 185 Robinson Street in connection with their participation in the Sale Process
and any transaction they enter into with the Receiver. The Receiver makes no representation or
warranty whatsoever as to the information (including, without limitation, with respect to its
accuracy or completeness) contained in the Data Room or otherwise provided or made
available pursuant to the Sale Process, except to the extent provided for in the definitive
agreement executed by the Receiver and approved by the Court for any transaction with the
Successful Offeror.
Offer Requirements
Interested parties granted Due Diligence Access will be able to refer to the template Agreement
of Purchase and Sale (the “Template Agreement”) (which will be based on the Stalking Horse
Agreement) placed in the Data Room.
In order to participate in the Sale Process, an Offeror must deliver an Offer to the Receiver prior
to the Offer Deadline which satisfies each of the following conditions (a “Compliant Offer”):
(a)

Confidentiality: An Offeror must deliver an executed NDA and Acknowledgement
(if not already delivered).

o

Identification: Identification of the Offeror and representatives thereof who are authorized to
appear and act on behalf of the Offeror for all purposes regarding the contemplated
transaction.

o

Form and Content. The Offer must be in substantially the same form as the Template
Agreement and executed by the Offeror (each a “Proposed Purchase Agreement”). Any
changes and modifications to the Template Agreement are to be indicated on a blackline to
the Template Agreement which is to be submitted along with the executed version.

o

Deposit. The Offer must be accompanied by a certified cheque or bank draft in Canadian
funds drawn on a chartered bank of Canada or a trust company incorporated under the laws
of Canada or one of the provinces thereof, payable to “BDO Canada Limited, In Trust”, in an
amount equal to ten percent (10%) of the total purchase price contained in the Offer.

o

Irrevocable. The Offer must be accompanied by a cover letter which indicates that the Offer:

o

may be accepted by the Receiver countersigning the Proposed Purchase Agreement, and

o

is irrevocable and capable of acceptance until the earlier of: (a) thirty (30) days after the
Offer Deadline, and (b) approval by the Court of another Offer.
o

Contingencies. The Offer may not be subject to any conditions precedent except those that
are customary in a transaction of this nature. More specifically, an Offer may not be
conditional on obtaining financing or any internal approval or on the outcome or review of
due diligence. Any other contingencies associated with the Offer may not, in the opinion of

103

the Receiver, in the aggregate, be more burdensome or conditional than those set forth in
the Stalking Horse Agreement.
®

No Fees payable to Bidder. An Offer may not request or entitle the Offeror to any break-up'
fee, expense reimbursement, termination or similar type of fee or payment. Further, by
submitting an Offer, an Offeror shall be deemed to irrevocably waive its right to pursue any
claim in any way related to the submission of its Offer or the Sale Process.

«

Minimum Consideration. The aggregate consideration of an Offer must provide a cash
purchase price of at least $200,000 greater than the amount of the purchase price under the
Stalking Horse Agreement.

©

Closing Date. The Offer must contemplate the closing of the transaction on or before
October 15, 2019.

Each Offeror shall comply with all reasonable requests for additional information by the
Receiver regarding such Offeror and its contemplated transaction. If requested by the Receiver,
an Offeror must provide such form of financial disclosure that allows the Receiver to determine
the Offeror’s financial capability to complete a transaction.
The Receiver may in its discretion, if it deems it appropriate or desirable in the circumstances,
modify or amend the above conditions. Any modification or amendment shall be placed in the
Data Room.
Stalking Horse Offer:
The Stalking Horse Offeror and Versa Bank may not submit a further Offer under the Sale
Process.
Receiver’s Reservation of Rights
In addition to the other reservations of rights set out herein, the Receiver reserves the right in its
reasonable discretion to:
©

waive strict compliance with any one or more of the requirements specified
herein;

©

extend any deadline by up to two (2) weeks without Court approval;

©

reject, or accept, any Offer which does not strictly comply with the requirements
specified herein (doing so shall not be a waiver of the Offer Requirements
above); and

©

adopt such ancillary and procedural rules not otherwise set out herein (including
rules that may depart from those set forth herein) that in its reasonable business
judgment will better promote the goals of the Sale Process; provided that the
adoption of any rule that materially deviates from these Procedures shall require
an order of the Court.
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Acceptance of Offer
If one or more Compliant Offers are received, the Successful Offer will be the Offer which
provides the greatest value to the creditors and other stakeholders in the Debtors’ receivership
proceeding. If no Compliant Offer is received, the Stalking Horse Agreement will be declared the
Successful Offer and the Receiver will proceed to seek Court approval of the Stalking Horse
Agreement and Court approval to complete the transaction contemplated therein.
Return of Deposit
All Deposits shall be held in a non-interest bearing account until returned to the applicable
Offeror or otherwise dealt with in accordance with this Section.
Deposits of all Offerors, other than the Successful Offeror, shall be returned to such Offeror(s)
within three (3) business days of the Successful Offer being determined by the Receiver.
The Deposit of the Successful Offeror shall be applied to the purchase price of the transaction
at closing.
Capacity
It is understood and agreed that in inviting Offers, the Receiver is acting solely in its capacity as
Receiver of the assets, undertakings and properties of 2273925 Ontario, and neither the
Receiver, nor its agents, officers, lawyers nor employees, shall have any personal liability under
or as a result of the Sale Process.

Acknowledgement
I/we hereby acknowledge receipt of a copy of the Sale Process and agree to accept and
be bound by the provisions contained herein.
Corporation

Signature

Print Name
I have authority to bind the corporation

Date
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ONTARIO
SUPERIOR COURT OF JUSTICE
THE HONOURABLE

THURSDAY, THE 30TH
DAY OF MAY, 2019

VERSABANK
Applicant
- and 2273925 ONTARIO INC., 1444046 ONTARIO LIMITED,
2164536 ONTARIO INC. and 1448945 ONTARIO INC.
Respondents
APPLICATION UNDER Section 243 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3,
and Section 101 of the Courts of Justice Act, R.S.O. 1990, c. C.43.
ORDER
(Ancillary Order)
THIS MOTION, made by BDO Canada Limited in its capacity as the court appointed
receiver (the “Receiver”) of the assets, undertakings and properties of 2273925 Ontario Inc.,
1444046 Ontario Limited, 2164536 Ontario Inc., and 1448945 Ontario Inc, for, inter alia, an
order,
(a)

if necessary, abridging the time for and validating service of this Notice of Motion
and the First Report of the Receiver to the Court dated May 15, 2019 (the “First
Report”) and directing that any further service of this Notice of Motion and the
First Report be dispensed with such that this motion is properly returnable on
May 30, 2019;

(b)

approving the First Report and the conduct and activities of the Receiver
reported therein;

(c)

sealing the confidential supplement to the First Report and confidential appendix
B to the First Report until further order of the Court or the completion of the sale
of the Real Property by the Receiver, whichever is earlier;
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(d)

approving the Receiver’s statement of receipts and disbursements for the period
ending May 9, 2019; and

(e)

approving the professional fees and disbursements of the Receiver and its legal
counsel;

(f)

such further and other relief as counsel may advise and this Honourable Court
may deem just.

was heard this day at Suite 301 - 50 Frederick Hobson VC Drive, Simcoe, Ontario N3Y
0E4.
ON READING the Notice of Motion and the first report of the Receiver to the court dated
May 15, 2019 and on hearing the submissions of counsel for the Receiver and such other
counsel as are listed on the counsel slip for this motion, no one appearing for any other person
on the service list, although properly served as appears from the affidavit of Catherine A. O’Neill
sworn May 17, 2019, filed:
1.

THIS COURT ORDERS that the First Report and the activities and conduct of the

Receiver reported therein be and are hereby approved.
2.

THIS COURT ORDERS that the Receiver’s statements of receipts and disbursements

for the period ending May 9, 2019 be and are hereby approved.
3.

THIS COURT ORDERS that the professional fees and disbursements of the Receiver as

set out in the fee affidavit of Stephen Cherniak sworn April 15, 2019 and the fees and
disbursements of Miller Thomson, LLP, counsel to the Receiver, as set out in the fee affidavit of
Sherry Kettle sworn May 15, 2019 be and are hereby approved.
4.

THIS COURT ORDERS that the Confidential Supplement to the First Report and the

confidential appendix B to the First Report shall be sealed until the earlier of a) the completion
of the sale of the Real Property by the Receiver, and b) further order of this Court.
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Appendix "F"

INVITATION FOR OFFERS TO PURCHASE A GOLF
COURSE LOCATED IN NORFOLK COUNTY, ONTARIO

Pursuant to an Order of the Ontario Superior Court of Justice dated November 15, 2018, BDO Canada
Limited in its capacity as Court appointed Receiver (the “Receiver”) of 1444046 Ontario Limited, 2164536
Ontario Inc. and 1448945 Ontario Inc. operating as Woodside Greens Golf Club (“Woodside”) is inviting offers
for the purchase of the business and assets of Woodside.
Woodside is a picturesque, 18 hole golf course set among mature pines on 201 acres of land located
approximately 10km west of the community of Simcoe, Ontario. The golf course is a 5,271 yard, par 69
lay-out constructed in 1993. The property includes a clubhouse, an AGCO licensed banquet facility suitable
for hosting weddings, group and corporate events and a private residence.
Interested parties may obtain further information with respect to the assets available for sale by contacting
the Receiver and executing a confidentiality and non-disclosure agreement. This is not a sale by tender.
All offers will be considered on an individual basis as and when received. The highest or any offer may
not necessarily be accepted and the Receiver may terminate the sale process at any time. All offers must
be received by no later than September 6, 2019 by 5:00 p.m. EST.
To obtain further information regarding this sale process, please contact Mr. Robyn Duwyn at (519) 5704000 or by email at rduwyn@bdo.ca.
BDO Canada Limited
100-633 Colborne Street
London, ON
www.bdo.ca
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UNIQUE ACQUISITION OPPORTUNITY

For more information
contact:

BDO Canada Limited (“BDO”), in its capacity as court-appointed receiver of 1444046
Ontario Limited, 2164536 Ontario Inc. and 1448945 Ontario Inc. operating as Woodside
Greens Golf Club (“Woodside”), has been appointed to sell the assets and operations of
Woodside.

Stephen Cherniak
Senior Vice President
Tel: 519 660 6540
Email: scherniak@bdo.ca

Woodside is an 18 hole golf course,
located in Norfolk County, approximately
10km west of the community of Simcoe,
Ontario.

Robyn Duwyn
Vice President
Tel: 519 570 4000
Email: rduwyn@bdo.ca

From spring through late fall, Woodside is
a picturesque, 18 hole golf course set
among mature pines on 201 acres of land.
The golf course is a 5,271 yard, par 69
lay-out constructed in 1993 to appeal to
golfers of all abilities.

BDO Canada Limited
633 Colborne St
Unit 100
London ON
Canada
Tel: 519 660 6540
Fax: 519 439 4351
www.bdo.ca

The facility includes a clubhouse, an
AGCO licensed banquet facility suitable
for hosting weddings, group and
corporate events and a private residence.
Interested parties may contact us as
noted below to obtain web access to
other information with respect to
Woodside’s business, assets and this sale
process upon signing a Confidentiality and
Non-Disclosure Agreement. This is not a
sale by tender. All offers will be
considered on an individual basis as and
when received. The highest or any offer
may not necessarily be accepted and BDO
may terminate the sale process at any
time.
Offers must be submitted and received
by no later than 5:00 p.m. E.S.T on
September 6, 2019

BDO Canada Limited is an affiliate of BDO Canada LLP. BDO Canada LLP, a Canadian limited liability partnership, is a member of BDO International Limited, a UK company limited by guarantee, and forms part of the
international BDO network of independent member firms. This disclaimer shall apply to BDO Canada Limited, BDO Canada LLP, its partners, employees and agents (collectively “BDO”). The information contained in
this document (the “Information”) is for informational purposes only. BDO makes no representations or warranties as to the accuracy or completeness of the Information. BDO does not accept or assume any liability
or duty of care for any loss arising from any action taken or not taken by the recipient in reliance on the Information or for any decision based on it. The Information cannot be relied upon to cover the recipient’s
specific situation and accordingly the recipient should not act or refrain from acting upon the Information, without obtaining specific professional advice or performing such due diligence steps as the recipient may
solely deem necessary. The information may change and any property described in the Information may be withdrawn from the sale process at any time without notice or obligation to the recipient by BDO.

APPENDIX “G”

Appendix "G"

BDO Canada Limited Court Appointed Receiver of
2273925 Ontario Inc.
Statement of Receipts and Disbursements
November 21, 2018 through September 10, 2019

Receipts:
Rental income
HST collected on rental income
Miscellaneous refunds (utilities)
Interest

812,228.65
104,457.15
4,079.94
1,714.96

Disbursements:
Receiver's fees
Funds advanced to Woodside Greens
Repairs & Maintenance
HST remitted
Legal fees
HST paid on disbursements
Utilities
Insurance
Property Management fees
Advertising
Signage and drawings
Security - alarm monitoring
Official Receiver fees

133,033.20
88,011.21
79,603.70
50,158.21
40,082.75
39,207.37
31,548.85
18,363.79
17,654.26
5,311.41
3,180.00
1,480.69
280.00

Excess receipts over disbursements

$922,480.70

507,915.44
$414,565.26

Represented by:
Balance in Receiver's account as at September 10, 2019

414,565.26
$414,565.26
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BDO Canada Limited Court Appointed Receiver of
1448945 Ontario Inc. o/a Woodside Greens Golf
Statement of Receipts and Disbursements
November 21, 2018 through September 10, 2019

Receipts:
Funds advanced from 2273925 Ontario Inc.
$88,011.21
Golf course income
$283,294.82
Less: Moneris Solutions holdback
(22,000.00)
261,294.82
HST collected on sales
29,096.72
Sale of equipment
11,504.42
Rental Income
8,700.00
Groupon refunds
3,294.74
Interest
128.25

Disbursements:
Wages (net)
Food, Beverages and supplies
Repairs & Maintenance
Source deductions remitted
Utilities
HST paid on disbursements
Advertising
Credit/Debit transaction fees
Cash floats

Excess receipts over disbursements

147,812.22
95,205.25
48,703.72
37,868.78
35,499.78
15,117.20
8,234.47
2,453.08
900.00

$402,030.16

391,794.50
10,235.66

Represented by:
Balance in Receiver's account as at September 10, 2019

$10,235.66
$10,235.66
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Court File No: CV-18-27

ONTARIO SUPERIOR COURT OF JUSTICE
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE RECEIVERSHIP OF
2273925 ONTARIO INC., 1444046 ONTARIO LIMITED, 2164536 ONTARIO INC., and 1448945
ONTARIO INC.
AFFIDAVIT OF STEPHEN N. CHERNIAK

I, Stephen N. Cherniak, of the City of London, in the Province of Ontario, MAKE OATH AND SAY:

1. I am a Senior Vice-President of BDO Canada Limited (“BDO”), the Receiver of 2273925 Ontario Inc.,
1444046 Ontario Limited, 2164536 Ontario Inc., and 1448945 Ontario Inc., (the “Companies”) and as
such, I have knowledge of the matters hereinafter deposed to.
2. By Order dated November 15, 2018 and effective November 22, 2018 BDO Canada Limited was
appointed as Receiver of the Companies (the “Receiver”).
3. The Receiver’s First Report to the Court was approved by Justice Parayeski on May 30,2019. The first
account of the Receiver for the period February 13,2018 to April 9,2019 was also approved by the
Order of Justice Parayeski on May 30, 2019.
4. Since the date of its last account, the Receiver has been engaged in the following:

o

Confirm lease terms and last month rent deposits with tenants;

o

Review of draft stalking horse agreement of purchase and sale for 185 Robinson Street and telephone
calls with Versa Bank and legal counsel regarding stalking horse agreement;

o

Revise and finalize documents for 185 Robinson Street sale process including: Confidential
Information Memorandum (CIM), Confidentiality and Non-Disclosure Agreement, Sale Process and
Procedures and Invitation for Offers;
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°

Search Capital IQ data base, continue compilation of and finalize target list of prospective purchasers
for 185 Robinson Street;

o

Revise and finalize first report of Receiver, Confidential Supplement and attend court hearing on
May 30, 2019.

°

Establish electronic data room for 185 Robinson Street sale process, compile and upload numerous
documents for prospective purchasers;

°

Telephone calls and electronic mail with prospective purchasers to provide Confidentiality and NonDisclosure Agreement and set-up data room access;

°

Oversee operations of Woodside Greens golf course including human resources, payroll, suppliers
and other matters, including meetings onsite with golf course managers;

®

Arrange new Woodside Greens insurance policy through Oracle RMS upon notification by existing
carrier of non-renewal of policy;

®

Prepare documents for Woodside Greens sale process including: Confidential Information
Memorandum (CIM), Confidentiality and Non-Disclosure Agreement, and Invitation for Offers;

®

Compile revenue and financial information for Woodside Greens data room;

®

Prepare several years of unfiled corporate income tax returns for each of the corporations;

®

Various phone calls and correspondence with the principal of the Debtors, Mr. Grant Sanders and
other stakeholders and their respective counsel.

5. In the course of performing the duties pursuant to the Order and as set out above at paragraph 4, the
Receiver’s staff expended 302.3 hours for the period of April 10,2019 through July 31,2019. Attached
hereto and marked as Exhibit “A” to this my Affidavit is the account of the Receiver together with a
summary sheet.
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6. To the best of my knowledge, the rates charged by the Receiver throughout the course of these
proceedings are comparable to the rates charged by other insolvency practitioners in the Ontario mid
market for providing similar insolvency and restructuring services.
7. The hourly billing rates outlined in Exhibit “A” to this my Affidavit are not more than the normal hourly
rates charged by BDO Canada Limited for services rendered in relation to similar proceedings.
8. I verily believe that the fees and disbursements incurred by the Receiver are fair and reasonable in the
circumstances.
9. This Affidavit is sworn in support of the motion for approval of the Receiver’s fees and disbursements
and for no other or improper purposes.

SWORN BEFORE ME at the City of
London in the Province of Ontario
on the 13 th day of September, 2019
STEPHEN NT CHERNIAK, CPA, CA, CIRP
Licensed Insolvency Trustee
Commissioner for Taking Affidavits
David Randall Rett
a Commissioner, etc., Province of Ontario,
for BDO Canada Limited and BDO Canada LLR
Expires April 24, 2022
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Summary of Receiver’s Accounts for the period
April 10,2019 through July 31,2019

Invoice Date
May 16,2019
July 31,2019

Hours
Expended
123.5

Fees &
Disbursements
$45,114.51

HST
$5,864.88

178.8

62,550.15

8,131.51

302.3

$107,664.66

$13,996.39

Invoice Total
$50,979.39
70,681.56
$121,660.95
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Attached is Exhibit A
To the Affidavit of Stephen N. Cherniak
Sworn the 13th day of September, 2019.

A Commissioner, Etc
David Randall Rett

a Commissioner,

etc., Province of Ontario,
for BDO Canada Limited and BDO Canada LLP
Expires April 24, 2022
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BDO
Invoice # 05162019
2273925 Ontario Inc. et al
HST Reg # 101518124RT0001

Ontario Superior Court of Justice
80 Dundas Street
London, ON N6A 6A3

May 16, 2019

Re: 2273925 Ontario Inc., 1444046 Ontario Limited
2164536 Ontario Inc. and 1448945 Ontario Inc.

For professional services rendered for the period April 10, 2019 through May 15, 2019 as per
the attached detail:

Our Fee

$45,000.00

Disbursements (mileage/courier)

$114.51

Sub Total

45,114.51

HST

5,864.88

Total

$50,979.39

REMITTANCE ADVICE
Cheque Payments to:
BDO Canada Limited

Invoice#

05162019

Amount

$50,979.39

100-633 Colborne Street
London, ON N6B 2V3
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May 16, 2019

For professional services rendered

Staff

Date

Time

Narrative

Flett, D

04/10/2019

2.5

Review Stalking Horse Agreement of Purchase and
Sale prepared by Miller Thomson; review APS and
purchase price with S. Cherniak; review revised first
report from Miller Thomson and detailed email to T.
Van Klink re queries, revisions; revise CIM, invitation
for offers and other documents included as appendices
to first report.

Cherniak, S

04/10/2019

1.5

Deal with emails re golf course. Review of revisions to
Receiver’s report. Discuss response to Miller Thomson
with D. Flett. Review of email to Miller Thomson.
Review of draft aps. Discuss with D. Flett.

Duwyn, R

04/11/2019

0.3

Golf course Greens- email to and from Ministry of
Environment Re: compliance at the course. Email to
BDO on same.

Cherniak, S

04/11/2019

2.3

Review of final drafts of Receiver’s report and
confidential supplement. Review of changes to APS.
Review of letter from lawyers for Town of Simcoe re
tenant Instadose. Call and email with P. Moreno. Call
with T. Van Klink re draft letter to Town's lawyers.

Flett, D

04/11/2019

1.5

Review revised first report from T Van Klink; review
revised agreement of purchase and sale, confidential
supplement; review letter from County of Norfolk lawyer
and review tenant issue, Metrix appraisal with S.
Cherniak; emails with T Van Klink re Norfolk lease.

Duwyn, R

04/12/2019

1.1

Review inspection and order from Ministry of
Environment. Cali with Norfolk County on building
permit, email to same.

Finnegan, M

04/12/2019

0.3

Golf course - prepare and send cheque to supplier.

Cherniak, S

04/12/2019

1.1

Golf course issues. Review of email to Miller Thomson
re report exhibits. Call from R. Duwyn re Ministry of
Environment, review of T. Van Klink letter to Norfolk
counsel. Respond.

1
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Staff

Date

Time

Narrative

Flett, D

04/12/2019

3.5

Revisions to documents and detailed email and
attachments to T Van Klink with additional sale process
documents including CIM, NDA for review; emails with
Oracle RMS re renewal of Woodside Golf insurance
policy, request for intact to extend for 120 days;
prepare receiver affidavit of fees to Apr 9, 2019; review
draft Miller Thomson response letter to counsel for
Norfolk County

Duwyn, R

04/15/2019

1.2

Call with staff at course re; waste treatment on site. Call
Scotty Pine Portable Re: any equipment on site and
background (they have none). Call with Otterville
Septic, obtain estimates on size.

Hooper, L

04/15/2019

0.1

Banking

Finnegan, M

04/15/2019

0.3

Pay bill

Cherniak, S

04/15/2019 2.1

Deal with golf course issues. Call from R. Duwyn re
septic. Review of appendices to report. Discuss target
list. Review email re same. Review of email to/from
Versa. Review of email to Town of Norfolk. Review
correspondence from Southside re a/c system.

Flett, D

04/15/2019

3.5

Revision to fee affidavit, finalize; review T Van Klink
revisions to CIM, invitation for offers and other sale
process documents; revise cover letter, Globe
advertisement, to harmonize and forward to T Van Klink
with comments for review; further emails with T Van
Klink re revised additional documents; review draft real
estate target list and screening report from BDO
Toronto and review with S. Cherniak; email to P Doyle
re revised capital IQ screening report, commercial REIT
inclusion; research re commercial REIT targets.

Finnegan, M

04/16/2019

1

Pay bills for golf course and 227

Flett, D

04/16/2019

3.5

Emails with N. Celebre, S. Cherniak re golf course
insurance cancellation notice received by Versa; review
Receiver banking with MF to confirm Intact receipt of
funds and reinstatement notice received from Oracle
RMS; review email from St Josephs Healthcare and
reply re request for additional rent split, property tax
rebate; review capital IQ REIT and Office screening
reports prepared by BDO Valuations; detailed review of
screening report business descriptions, eliminate nonsuitable REIT's and prepare master list of potential
purchasers; emails with P. Doyle, BDO Valuations re
screening reports.

Duwyn, R

04/16/2019

0.3

Email to and from MOE Re; septic system. Email to
Counsel to add MOE to service list.
2
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Staff

Date

Time

Narrative

Cherniak, S

04/16/2019

1.1

Deal with insurance cancellation notice. Review of
email re property tax rebate. Email from D. Domotor re
new supplier. Review of updates sales target list.

Doyle, P

04/16/2019

3.5

FAS team performed search on Capital IQ to gather list
of potential buyers for the property.

Hooper, L

04/17/2019

0.1

Banking

Cherniak, S

04/17/2019

1.1

Review of invoices from Southside. Review and
discuss target list. Emails re golf course. Review email
from Southside re signage removed.

Flett, D

04/17/2019

2.7

Review T Van Klink, S. Cherniak emails re additional
term in sale process; review target list to date, process,
solicitation procedures, stalking horse bid with S.
Cherniak; revise and update target list to date, and
review profiles, obtain email addresses for potential
purchasers obtained from office building screening
report; add London area developers to list; emails with
P. Doyle and forward target list in progress to obtain
REIT email addresses.

Finnegan, M

04/17/2019

0.3

File HST return

Doyle, P

04/17/2019

1

FAS team performed search on Capital IQ to gather list
of potential buyers for the property.

Finnegan, M

04/18/2019

0.2

Prepare HST payment and send

Finnegan, M

04/18/2019

3

Golf course - initial set up of payroll and produce first
paycheques, reimburse expenses paid by staff.

Hooper, L

04/18/2019

0.2

Banking

Flett, D

04/18/2019

2.8

Review payroll arrangements with S. Cherniak and
determine adjusted, gross-up bi-weekly amounts for
managers; review payroll with M.Finnegan; determine
bi-weekly payroll for chef to net to prior arrangement;
update draft 185 Robinson target list and review with S.
Cherniak; updates and additions to draft target list;
review sand/topsoil quotations for Golf course;

Cherniak, S

04/18/2019

1.7

Review of correspondence from D. Domotor re golf
course issues. Deal with payroll. Call with D. Domotor
re various items. Review of target list for office building.
Call with T. Hogan re sales process documents.

Hooper, L

04/22/2019

0.1

Banking

Finnegan, M

04/22/2019

2.5

Golf course - dealing with funds in bank account,
banking, bill payments, payroll issues, sending a
scanner to assist with paperwork to golf course along
with correspondence.

3
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Staff

Date

Time

Narrative

Cherniak, S

04/22/2019

2.4

Deal with golf course issues, payroll, reporting, invoices
etc. Call with D. Domotor, emails from D. Demeester.
Email from T. Hogan re report. Update on target list.

Flett, D

04/22/2019

1.3

Review P. Doyle additions to target list, update, review
REIT profiles and compile further email addresses.

Hooper, L

04/23/2019

0.2

Banking

Flett, D

04/23/2019

1.2

Review T. Hogan revisions and comments to Stalking
Horse APS and sale procedures; review revisions,
purchase price allocation, target list inclusion with first
report with S. Cherniak; review REIT profile and update
to target list.

Finnegan, M

04/23/2019

1.2

Pay various bills for both golf course and 2273925

Cherniak, S

04/23/2019

1.4

Deal with golf course issues, suppliers, accounting etc.
Call from Versa/Harrison Pensa re APS. Review APS.
Call to Miller Thomson.

Cherniak, S

04/24/2019 2.1

Review of correspondence from Golf course, bills etc.
Review of emails from D. Domotor re reporting. Call
with T. Van Kiink re APS and deposit. Email to T.
Hogan re same. Call with T. Hogan re edits. Email from
D. Demeester re check. Respond. Review of Harrison
Pensa edits to report.

Finnegan, M

04/24/2019

1.5

Golf course accounting admin, including emails from
course etc.

Flett, D

04/24/2019

0.2

Review revisions to be made to first report, sale
procedures and APS and status with S. Cherniak.

Cherniak, S

04/25/2019

0.8

Review and discussion of revisions to report.

Flett, D

04/25/2019

1.5

Review target list, solicitation process with S. Cherniak;
revisions to first report and sale process and
procedures documents.

Duwyn, R

04/26/2019

0.3

Email with D. Demeester and D. Domotor Re: update
and setup meeting.

Cherniak, S

04/26/2019

0.5

Email from D. Domotor re spreadsheet. Email from
Zotov. Email from lawyer for Jodi's Lawn Care.
Respond.

Flett, D

04/26/2019

0.3

Revisions and finalize drafts of first court report and
sales process and procedures for S. Cherniak review

Hooper, L

04/29/2019

0.2

Banking.

Duwyn, R

04/29/2019

2.6

First draft of invitation for offers, teaser, NDA, terms
and CIM. Prepare additional material for data room.

4
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Staff

Date

Time

Narrative

Cherniak, S

04/29/2019

1.7

Review of payroll. Review of supplier invoice. Call with
D. Demeester re same. Review of final report. Call with
T. Hogan re strategy. Discuss sales process with R.
Duwyn.

Flett, D

04/29/2019

0.3

Call/email with R. Duwyn re data room; review sale
process timing and consideration, prospective
purchasers with S. Cherniak.

Finnegan, M

04/29/2019

2

Golf course - Prepare payroll cheques.

Finnegan, M

04/30/2019

1.2

Golf course Golf - pay suppliers, send payroll and
prepare EFT supplier payment.

Cherniak, S

04/30/2019

1.2

Emails from golf course re various supplier invoices.
Call with T. Van Klink re possibility of stand still in
Receivership and how to deal with it.

Duwyn, R

04/30/2019

6

Attend at Golf course for meeting with Dan, Demeester,
D. Domotor and other staff. Obtain financial and
operating information for CIM. Discuss sales process
with staff.

Duwyn, R

05/01/2019

3.8

Call to Sylmar Re: surplus assets. Update to sales
package and CIM. Upload pictures. Add information to
Data room.

Hooper, L

05/01/2019

0.2

Banking.

Finnegan, M

05/01/2019

0.5

Golf course - pay bills. 2273925 - pay bills.

Cherniak, S

05/01/2019

1.7

Call with D. Domotor re suppliers. Review of
correspondence re same. Update from R. Duwyn on
meeting re sales process. Call with T. Hogan re Versa
position. Review of email re same. Forward to T. Van
Klink.

Flett, D

05/01/2019

0.2

Review T. Hogan, S. Cherniak emails re sale process,
document revisions, G. Sanders; review sale process
with S. Cherniak.

Duwyn, R

05/02/2019

0.8

Call with interested buyer for Golf course. Update CIM
with new data from D. Demeester.

Hooper, L

05/02/2019

0.1

Banking

Finnegan, M

05/02/2019

1.5

Golf course - file admin including bill payments,
deposits.

Flett, D

05/02/2019 2.1

Review revised APS prepared by T. Van Klink and
emails, call with S. Cherniak; calls with P. Overbaugh ol
CBRE and P Moreno re unauthorized viewing at 185
Robinson and prepare detailed memo to S. Cherniak
and Counsel.

5

155
2273925 Ontario Inc., 1444046 Ontario Limited
2164536 Ontario Inc. and 1448945 Ontario Inc.

Staff

Date

Time

Narrative

Duwyn, R

05/03/2019

0.8

Update CIM. Create event listing and input to date
room. Obtain offers for excess assets and obtain
estimated FMV of sale, email to BDO staff.

Finnegan, M

05/03/2019

0.5

Various bill payments

Flett, D

05/03/2019

0.1

Review T. Hogan email re APS, closing funding

Duwyn, R

05/06/2019

0.6

Discuss sale of assets with D. Domotor, prepare bill of
sale.

Flett, D

05/06/2019

2.2

Emails with T. Hogan, S. Cherniak re Sanders' Counsel
request for accounting; email with S. Cherniak re first
report, Receiver accounting; review Woodside Greens
accounting and reporting; update first report to include
receipts and disbursements section.

Finnegan, M

05/06/2019

1

Golf course - pay supplier bills.

Duwyn, R

05/07/2019

0.7

Obtain and review water taking permit. Add to data
room file.

Flett, D

05/07/2019

3.2

Email with T. Hogan, S. Cherniak re Receiver R&D;
email to M. Zotov re Receiver reporting, statement of
receipts and disbursements; review golf course
reporting, Receiver accounting and banking; review and
revise R&D's; revisions to first report; review letter from
Moneris solutions and email to Moneris re reserve fund
status.

Finnegan, M

05/07/2019

3

Prepare two R&D's for Court Reports. Deal with Golf
course bill payment issues and reconciliation of banking
activities.

Duwyn, R

05/08/2019

1.1

Edits to CIM and send to D. Demeester and D.
Domotor for comment.

Flett, D

05/08/2019

0.5

Review Golf course daily sale registers, bank account
deposits; emails with Orcale RMS and S. Cherniak re
non-renewal of Woodside Greens policy and
instructions to source new policy.

Finnegan, M

05/08/2019

1.2

Golf course - pay bills and deal with reconciliation of
deposits.

Flett, D

05/09/2019

0.4

Email with Moneris re reserve fund balance; review
daily deposit reporting, Moneris holdback amounts,
R&D's with M. Finnegan.

Duwyn, R

05/09/2019

0.8

Review and approve invoice for Woodside. Call with
BDO staff on accounting and reconciling deposits with
cash register reports. Call with D. Domotor on updates
to CIM. Make changes.

6
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Staff

Date

Time

Narrative

Finnegan, M

05/10/2019

2

Golf course - file admin and emails re suppliers and bill
payments. Rent cheque deposits.

Duwyn, R

05/10/2019

0.3

Update bill of sale and send to D. Domotor.

Flett, D

05/10/2019

1.8

Revisions to first report; review and revise R&D's; email
with T. Van Klink re first report, APS, other documents;
forward revised first report to S. Cherniak.

Cherniak, S

05/12/2019 2.2

Various emails and calls re unauthorized visit to
premises. Review of emails re golf course operations
and bills, accounting. Review of emails from Southside.

Cherniak, S

05/13/2019

Review of revised report. Approve golf course invoices.
Update on status of receipts from weekend. Review of
CRA correspondence. Email to Miller Thomson re
report. Update on status of sales process.

Finnegan, M

05/13/2019 4

Cherniak, S

05/14/2019

Finnegan, M

05/14/2019 4

Prepare payroll and send to course.

Cherniak, S

05/15/2019

1.3

Finalize reports. Review invoices from Southside. Golf
course issues. Review of Miller Thomson bill.

Flett, D

05/15/2019

1.8

Review S. Cherniak, T. Van Klink emails re APS,
leases, motion scheduling and review first report status
with S. Cherniak; review revised confidential
supplement and emails with T. Van Klink re minimum
consideration; forward Metrix appraisal summary to T.
Van Klink; email to P. Moreno re architect prepared
floor plans; review storm water inspection.

1.1

1.5

Pay bills, receipt of emails from course and begin
payroll preparation.
Call with Miller Thomson re timing of service and
dealing with finalizing materials. Various emails re
same. Call with Versa. Deal with golf course issues.

123.5 Total Time

Staff
Cherniak, S
Duwyn, R
Finnegan, M
Flett, D
Hooper, L
Doyle, P

Office
London
Kitchener
London
London
London
Toronto

Position
Sr. Vice President
Vice President
Administrator
Vice President
Administrator
Financial Analyst

Hourly Rate
$525
$400
$175
$400
$175
$175

Time
28.8
20.7
31.2
37.1
1.2
4.5
123.5
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BDO
Invoice #07312019
2273925 Ontario Inc. et al
HST Reg # 101518124RT0001

Ontario Superior Court of Justice
80 Dundas Street
London, ON N6A 6A3

July 31, 2019

Re:

2273925 Ontario Inc., 1444046 Ontario Limited
2164536 Ontario Inc. and 1448945 Ontario Inc.

For professional services rendered for the period May 15, 2019 through July 31, 2019 as per the
attached detail:

Our Fee

$62,500.00

Disbursements

50.15

Sub Total

$62,550.15

HST

8,131.51

Total

$70,681.56

REMITTANCE ADVICE
Cheque Payments to:
BDO Canada Limited

Invoice#

07312019

Amount

$70,681.56

100-633 Colborne Street
London, ON N6B 2V3
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July 31, 2019
For professional services rendered

Staff
Hooper, L
Finnegan, M

Date
05/15/2019
05/15/2019

Time
0.10
1.50

Flett, D

05/16/2019

0.90

Finnegan, M

05/16/2019

1.00

Cherniak, S

05/16/2019

0.80

Hooper, L
Finnegan, M
Flett, D

05/17/2019
05/17/2019
05/21/2019

0.10
1.00
1.40

Hooper, L
Cherniak, S

05/21/2019
05/21/2019

0.20
0.60

Flett, D

05/22/2019

0.90

Hooper, L
Finnegan, M

05/22/2019
05/22/2019

0.10
2.50

Cherniak, S

05/22/2019

1.30

Finnegan, M
Finnegan, M
Cherniak, S
Flett, D

05/23/2019
05/24/2019
05/24/2019
05/27/2019

0.50
1.00
0.50
0.70

Hooper, L
Finnegan, M

05/27/2019
05/27/2019

0.20
5.30

Duwyn, R
Cherniak, S

05/27/2019
05/27/2019

0.40
1.40

Flett, D
Hooper, L

05/28/2019
05/28/2019

0.30
0.10

Narrative
Banking
Golf course - banking, payroll remittance calculations and remit to
CRA.
Review emails re stalking horse APS, Motion Record status; review
Motion Record, sale process, appendix sealing with SC.
Golf course- emails to course & call with D. Domotor. File
administration.
Review of Motion Record. Call from T. Hogan re potential $3m
injection. Discussion of Motion Record.
Banking
Golf course - Bill payments, banking.
Revisions to unit and tenant summary for CIM to include Norfolk
dental hygiene; compare to Metrix appraisal and other revisions;
review rent payments with MF; review Karyn Steinhoff lease and
email to Karyn to confirm rent, square footage.
Banking
Review and pay bills re golf course. Update on weekend revenue.
Discussion re hygienist lease. Review of email re same.
Email to A. Fanning of County Norfolk re lease terms and deposit;
review attendance at 185 Robinson by interested party and target
list with SC; revisions to target list.
Banking
Supplier bill payments. Woodside - banking deposit confirms, bill
payment.
Email and call with D. Demeester re greens mower. Pay bills. Call
and email from Southside re Sanders site visit. Call to JP. Beker at
Versa. Calls with Sanders. Emails to Southside. Calls with Arno re
same.
Woodside Green - pay supplier bills.
Woodside - banking and emails from course staff.
Review of invoices and emails from golf course re various.
Email with A. Fanning of County Norfolk and K. More re lease,
deposit particulars; email with P. Moreno re architect prepared floor
plans; review Motion Record and note required revision to sale
process and procedures; review target list and query to SC re email
addresses.
Banking
2273925 - Bill payments. Woodside Green - bill payments and
preparation of payroll. Check banking for daily deposits from
course.
Update to potential purchaser list.
Golf course emails. Emails from Miller Thomson re upcoming court
date. Call with T. Hogan. Review of emails re leases and deposit.
Review of email to Southside re plans.
Updates and additions to target list
Banking

1
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Staff
Finnegan, M

Date
05/28/2019

Time
0.60

Cherniak, S

05/28/2019

1.40

Flett, D

05/29/2019

0.70

Hooper, L
Finnegan, M

05/29/2019
05/29/2019

0.10
0.60

Cherniak, S

05/29/2019

2.20

Flett, D

05/30/2019

0.50

Hooper, L
Finnegan, M
Duwyn, R
Cherniak, S

05/30/2019
05/30/2019
05/30/2019
05/30/2019

0.10
0.50
0.20
2.00

Cherniak, S

05/31/2019

0.50

Flett, D

06/03/2019

1.10

Hooper, L
Finnegan, M

06/03/2019
06/03/2019

0.20
0.50

Flett, D

06/04/2019

1.30

Finnegan, M
Cherniak, S

06/04/2019
06/04/2019

1.50
0.90

Flett, D

06/05/2019

0.40

Hooper, L
Finnegan, M
Cherniak, S

06/05/2019
06/05/2019
06/05/2019

0.10
0.50
0.30

Narrative
Post rent payment. Woodside - deposits and emails re sales reports
from course
Review of case law and book of authorities for court date. Deal with
golf course emails re invoices. Review of Harrison Pensa email to
Sussman. Emails from Sussman. Emails re contacts for developers.
Review lease and Midevco letter provided by Steinhoff Dental;
update and revision to tenant and floor plan summary schedule;
review, organize other tenant lease documents; review 185
Robinson enquiry forwarded by T. Van Klink and update target list.
Banking.
Woodside Green - emails from golf course re suppliers. Prepare
and send cheque for Wedding venue items. Online banking for
deposits made.
Call with D. Domotor. Discussion re wedding deposit. Pay bills.
Emails re possible attendance at court by potential investor. Call
with TVK re same. Review of TVK email response to investor
counsel.
Revision to CIM, Invitation for Offers re portion leased; review Miller
Thomson correspondence and orders issued; separate ancillary
and sale process orders from pdf and review posting with MF.
Banking
Woodside Green - pay bills, deposit.
Discuss sale of Woodside assets with D. Domotor.
Attend Court re Sales Motion. Emails to/from counsel for interested
party.
Review and approve invoices. Email from tenant. Respond. Review
of order.
Email with I. Gassner re status of new insurance policy for
Woodside Greens; review first report and order re offer deadline;
review target list and email addresses to be obtained with MF;
review target list and advertisement timetable; venue access and
start data room set-up.
Banking
Woodside Green - emails from course and update electronic
banking.
Review sale process and procedures issue with SC; review target
list and advertising timetable with SC; review sale process and
procedures, draft email to T. Van Klink re Stalking Horse
Agreement, offeror template; summary of offeror steps and data
room access requirements; prepare and update target list.
Woodside, pay bills. 2273925, pay bill.
Deal with golf course issues, invoices, emails etc. Discuss timelines
with DF. Email to Versa re Bressi. Review T. Hogan response.
Send supplement to T. Hogan.
Review email from Versa; update target list and sale process
documents.
Banking
Woodside Green - bill payments.
Emails from Versa and Harrison Pensa re proceeding with Stalking
Horse Sales Process.
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Staff
Flett, D

Date
06/06/2019

Time
0.50

Finnegan, M
Cherniak, S
Flett, D

06/06/2019
06/06/2019
06/07/2019

0.30
0.20
0.40

Hooper, L
Finnegan, M

06/07/2019
06/07/2019

0.20
1.30

Duwyn, R

0.30

Cherniak, S

06/07/2019
06/07/2019

0.70

Hooper, L
Finnegan, M
Cherniak, S

06/10/2019
06/10/2019
06/10/2019

0.30
1.00
1.10

Flett, D

06/11/2019

3.70

Finnegan, M
Cherniak, S

06/11/2019
06/11/2019

3.50
1.60

Flett, D

06/12/2019

4.20

Finnegan, M
Duwyn, R

06/12/2019
06/12/2019

2.00
0.50

Narrative
Call with V. Chung of OSB re related company receivership, debtor
examination, background; email to P. Moreno; review OSB enquiry,
personal bankruptcy of director with SC.
Woodside - update banking with eft payments.
Update from DF on call with OSB.
Review offer deadline, target list solicitation timetable with SC and
establish offer deadline; email with T. Van Klink re Stalking Horse
Agreement, template, data room.
Banking.
Deposit rents. Woodside - pay numerous bills, deposit eft
payments.
Call and email from Bankruptcy Highway- send receiver package.
Call with Josie re conversation with OR re crossover between files.
Send order to BDC. Review of email to TVK re APS in data room.
Discuss dates. Update on golf course cash position.
Banking.
Woodside and 2273925 pay numerous bills.
Pay bills, sign payroll cheques, review new invoices. Deal with cash
flow.
Emails with I. Gassner, N. Celebre of Oracle RMS re Woodside
policy, status, non-renewal timing and sourcing of new policy;
review Aug. 8 bid deadline relative to Court approved timetable and
update sale documents; call with P. Moreno of Southside re status
of architect prepared floor plans; review target list additional email
addresses with MF; call with I. Gassner re new insurance policy,
information requirements and review insurance policy status and
expiry issues with SC; review Receiver CIM, equipment bill of sale
and Woodside Green documents prepared by R. Duwyn; call with
RD re equipment, carts and approximate value; detailed email to I.
Gassner with information for insurance underwriter including
appraisal, revenue summary; review affidavits and court materials
re OSB request.
Prepare and send payroll cheques.
Call with OSB re file. Send initial application affidavits. Review of
emails and deal with insurance expiring.
Several emails and phone call with I. Gassner of Oracle RMS re
new Woodside Greens insurance and coverages; obtain additional
information on staff, liquor license, kitchen, rental house and
provide to I. Gassner; review quotation from Ches, review premium
and coverages with SC and authorize Oracle to bind coverage;
revisions to CIM and review, finalize other sale documents; revise
target list; review and confirm target list solicitation and documents,
advertising with SC; review Metrix appraisal inclusion with SC; draft
email to accompany initial package to target list; email to P. Moreno
re KNY floor plans.
Deal with payroll remittances and general banking.
Call with D. Flett on golf course insurance. Follow up with D.
Demeester on equipment list. Review accounting and update
Ascend and HST.
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Staff
Cherniak, S

Date
06/12/2019

Time
2.70

Flett, D

06/13/2019

4.50

Hooper, L
Finnegan, M

06/13/2019
06/13/2019

0.10
1.00

Cherniak, S

06/13/2019

0.50

Flett, D

06/14/2019

1.70

Finnegan, M
Cherniak, S

06/14/2019
06/14/2019

0.70
1.20

Flett, D

06/17/2019

1.10

Hooper, L
Finnegan, M
Cherniak, S

06/17/2019
06/17/2019
06/17/2019

0.50
0.50
1.10

Flett, D

06/18/2019

1.20

Hooper, L
Finnegan, M
Duwyn, R

06/18/2019
06/18/2019
06/18/2019

0.20
2.00
0.40

Cherniak, S

06/18/2019

0.70

Finnegan, M

06/19/2019

1.00

Narrative
Call with T. Hogan re OSB call. Send final two affidavits to OSB.
Review of stalking horse and sales process materials. Send email
to Metrix re inclusion of appraisal. Discuss and approve timelines
for sales process. Discussion and review of emails re insurance
renewal. Discussion re payroll taxes and payment. Review of
correspondence from CRA.
Review 185 Robinson advertisement and dates, Globe and Mail
requirements and rates with MF; solicitation to target list with
invitation for offers and teaser; email with T. Van Klink re signed
and unredacted APS; emails with J. Bouffard of BDO and forward
solicitation documents and target list re email to real estate group
clients and contacts; finalize pdf of sale process and NDA for
interested parties; organize data room and upload numerous
documents.
Banking
Woodside - calls to CRA re source deduction payments. Contact
newspapers re placing ads for building ad sale.
Review of various emails re marketing process. Review of email
from Metrix.
Review advertising, Globe and Mail wording restrictions and rates
with SC; review advertising placement with MF; email from J.
Bouffard re distribution to BDO real estate group; updates and
additions to interested party list.
Update ads for sale of building and Woodside banking.
Email from D. Domotor re invoice. Call re update on course. Review
and discussion of ad placement. Review of emails from Bouffard re
real estate group. Respond. Email from Versa. Respond.
Email to H. Louis of Insolvency insider with particulars for 'Assets
for Sale' posting; review template APS and emails with T. Van Klink;
emails with P. Moreno of Southside re floor plans, drawings to be
prepared by KNY; review and summarize status of information,
documents to be uploaded to data room; review Metrix appraisal re
price per sq ft of comparables.
Banking
Woodside banking
Pay bills, review receipts and new bills. Review of emails from
Southside re drawings.
Review T. Hogan emails re sale process; email to T. Van Klink with
details of sale process to date to respond to Norfolk County legal
counsel enquiry; email with I. Gassner of Oracle RMS re new
Woodside Green policy documents; upload template APS to data
room and organize documents.
Banking
Woodside - pay bills and banking.
Woodside- obtain equipment list, edit format and include in data
room listing.
Review and approve invoices. Update on insurance. Email from T.
Hogan re sales process. Review of email from counsel re same.
Respond.
Woodside - pay bills and prepare employment letter for chef.
Banking.
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Staff
Cherniak, S

Date
06/19/2019

Time
1.20

Flett, D

06/20/2019

3.50

Finnegan, M
Cherniak, S

06/20/2019
06/20/2019

0.50
1.10

Flett, D

06/21/2019

2.10

Flett, D

06/24/2019

2.10

Hooper, L
Finnegan, M
Flett, D

06/24/2019
06/24/2019
06/25/2019

0.10
4.00
0.30

Hooper, L
Finnegan, M
Flett, D

06/25/2019
06/25/2019
06/26/2019

0.20
0.50
1.60

Hooper, L
Finnegan, M
Flett, D

06/26/2019
06/26/2019
06/27/2019

0.10
2.00
2.50

Narrative
Golf course related issues. Review and approve invoices. Review of
cash flow. Call from D. Domotor re chef. Draft letter. Email to
tenant. Emails from supplier.
Review 185 Robinson newspaper advertisements; finalize CIM and
upload to data room; reply to 185 Robinson enquiries by email with
Invitation, Teaser; email to J. House, J. Bressi (Target list) and
provide NDA package; review email from P. Moreno and floor plans
prepared by KNY and email to P. Moreno re deficiencies, next
steps; forward invitation for offers, teaser and NDA by email to
several additional parties and update master list; review sale
process and procedures, sale process order and revise for
solicitation and data room re closing date.
Woodside - pay bills and banking.
Golf course issues. Review of invoices and cash flow. Email from
tenant. Respond. Review of emails re plans. Review of invoice from
Southside. Review of ads. Review of emails from interested parties.
Reply to several 185 Robinson email enquiries and provide
invitation, teaser and NDA upon request to interested parties;
maintain master tracking list; review KNY prepared floor plans and
email to, voice mail from/to P. Moreno of Southside re floor plans,
data room; call with G. Saini, prospective purchaser; upload terms
of use to data room; set up several interested parties with data
room access.
Replies by email to interested parties and provide sale process
documents; set up interested parties access in data room; email
with BDO real estate group; update solicitation tracking schedule;
email to L. Maalouf re enquiry to T. Van Klink.
Banking
Woodside payroll
Emails with interested parties and provide documents; return call to
B. Arnold; review data room activity.
Banking
Woodside, banking, payroll, bill payments.
Review enquiries to date with SC; call with B. Arnold, interested
party and forward initial solicitation documents; review KNY
prepared floor plans and compare to 2016 and March 2019 plans;
voice mail / email to P. Moreno re plans, showing arrangements;
emails with R. Miles, J. Blanchard re viewing of building; review
letter from County Norfolk, email from their counsel; email to S.
Darlington of county with sale documents, request for
acknowledgement of sale process and procedures.
Banking
Woodside, banking, bill payments.
Call with P. Moreno of Southside re floor plans for data room, KNY
June drawings, permit drawings, arrangements for site visits; email
with R. Miles of WB re site visit; review data room activity; call with
Milena of Woburn Group and provide sale process information;
email with Norfolk County; set up interested parties with data room
access; phone call with S. Klein re queries on sale process and
building; email sale process documents to S. Klein.

5

163
2273925 Ontario Inc., 1444046 Ontario Limited
2164536 Ontario Inc. and 1448945 Ontario Inc.

Staff
Finnegan, M

Date
06/27/2019

Time
0.50

Cherniak, S

06/27/2019

2.20

Flett, D

06/28/2019

0.40

Hooper, L
Finnegan, M

06/28/2019
06/28/2019

0.10
2.00

Duwyn, R

06/28/2019

0.60

Cherniak, S
Flett, D
Hooper, L
Duwyn, R
Cherniak, S

06/28/2019
07/02/2019
07/02/2019
07/02/2019
07/02/2019

0.40
0.30
0.10
0.90
1.20

Flett, D

07/03/2019

0.30

Hooper, L
Finnegan, M

07/03/2019
07/03/2019

0.10
1.20

Duwyn, R
Cherniak, S

07/03/2019
07/03/2019

0.30
2.10

Flett, D

07/04/2019

0.60

Finnegan, M
Duwyn, R

07/04/2019
07/04/2019

1.10
0.40

Cherniak, S

07/04/2019

1.40

Hooper, L
Duwyn, R

07/05/2019
07/05/2019

0.20
3.40

Cherniak, S

07/05/2019

0.80

Flett, D

07/08/2019

0.20

Finnegan, M
Cherniak, S

07/08/2019
07/08/2019

1.30
1.10

Flett, D

07/09/2019

0.20

Narrative
Woodside - banking. File 2273925 HST return and remit payment of
same.
Deal with golf course issues while on vacation. Review of emails re
interested parties. Call with D. Domotor re chef.
Review vacancy rebate status with SC; email with S. Klein, receive
signed NDA and set up in data room; review data room activity and
update tracking list.
Banking.
Woodside - banking, bill payments. 2273925 remit HST payment,
banking and bill payments.
Woodside- update to CIM, load documents to data room, setup data
room access.
Review of golf course invoices. Update on data room interest.
Review data room activity and update interested party tracking list.
Banking
Woodside - final review of CIM and send to S. Cherniak for review.
Email from tenant over weekend. Respond. Review of CIM.
Discussion with R. Duwyn re timing of sale process. Review and
pay invoices.
Review data room activity; emails with U. Zander of Euromart and
provide NDA.
Banking
Woodside - edits to CIM, bill payments and deposit. 2273925 pay
bills.
Woodside- discuss CIM with BDO staff and edits to same.
Review of sales process documents. Call with Miller Thomson re
same. Golf course related emails. Review of invoices for Robinson.
Emails with Moreno.
Receive signed NDA from Euromart and set up data room access;
review interest to date with SC; email to P. Moreno re floor plans,
Blanchard site visit.
Woodside - edits to sales package, deposit EFT rent payment.
Woodside- obtain all pages of Water Permit from D. Demeester,
save to server and data room.
Final edits to sales docs. Send to Miller Thomson. Call with JP.
Beker re update on sales processes for golf course and 185
Robinson. Review of bills.
Banking for both estates
Attend at Woodside for meeting with D. Demeester, review course
and obtain information in advance of sales process.
Review Miller Thomson edits to sales package materials. Review of
invoices from golf course. Review of Miller Thomson account.
Email with N. Celebre of Oracle RMS re Woodside Greens new
policy status; review data room activity.
Woodside deposit, pay bills. 227392 pay bills.
Golf course emails, bills. Set timelines for sales process. Update on
golf course insurance.
Replay to S. Ali enquiry with sale documents and NDA; update
master list and review data room activity.
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Staff
Hooper, L
Finnegan, M

Date
07/09/2019
07/09/2019

Time
0.10
4.00

Duwyn, R
Cherniak, S

07/09/2019
07/09/2019

0.20
4.80

Hooper, L
Finnegan, M

07/10/2019
07/10/2019

0.05
1.00

Cherniak, S

07/10/2019

0.90

Flett, D

07/11/2019

0.20

Hooper, L
Duwyn, R
Cherniak, S

07/11/2019
07/11/2019
07/11/2019

0.10
0.30
0.50

Finnegan, M

07/12/2019

2.00

Cherniak, S

07/12/2019

0.80

Flett, D

07/15/2019

4.50

Cherniak, S

07/15/2019

1.30

Flett, D

07/16/2019

0.50

Hooper, L

07/16/2019

0.50

Duwyn, R
Cherniak, S

07/16/2019
07/16/2019

0.10
1.20

Hooper, L
Duwyn, R

07/17/2019
07/17/2019

0.50
0.20

Cherniak, S

07/17/2019

0.70

Flett, D

07/18/2019

0.10

Hooper, L
Cherniak, S

07/18/2019
07/18/2019

0.50
0.50

Narrative
Banking
Woodside - payroll cheques. Request newspaper quotes for sales
process
Woodside - upload documents to data room.
Attend at golf course. Sign payroll cheques meet with staff. Update
on weekend. Email from JP. Beker respond.
Banking
Woodside - newspaper ads insertion dates and proof ads.
Woodside banking.
Respond to queries from Versa. Send golf course package. Review
of APS. Send response.
Email to I. Gassner re additional commercial liability coverage;
review data room activity and interested party master list.
Banking
Update with S. Cherniak on sales process.
Emails re golf course. Pay bills. Email re chef and Labour Relations
Board claim. Respond.
Pay numerous bills for both 2273925 and Woodside Green. Prepare
R &D for 2273925.
Email from D. Demeester re tenant. Respond to tenant concerns.
Email from Southside. Invoices from golf course. Email from Versa.
Respond.
Reply to interested party and provide sale information, NDA; review
receiver accounting, statements of receipts and disbursements with
SC; revise R&D for 2273925 Ontario /185 Robinson and finalize;
prepare summary schedule of Woodside Green till summaries to
date and reconcile to receiver deposits and Moneris holdback;
prepare detailed statement of receipts and disbursements for
Woodside Greens; email with N. Deineka of Moneris re reserve;
email to K. Moore re additional post dated cheques.
Review of invoices re golf course. Meet with D. Flett and review
R&D requirements. Send R&D to versa. Review of email to Moneris
re update. Review of email to hygienist re rent.
Review Woodside Greens R&D, review with SC and finalize; review
data room activity.
Reviewing bank statement, entering July 12 info, issuing 2 cheques
and courier.
Woodside - upload documents to data room.
Review golf course R&D. Draft and send email to Versa. Email from
course re cheques. Call from interested party re golf course.
Banking
Woodside - update tracking list for buyers. Call with interested
buyer.
Call from D. Domotor re Ministry of Labour. Calls from Ministry of
Labour. Send email with orders. Pay bills.
Email with I. Gassner of Oracle RMS re new policy, Woodside
Greens sale process.
Posted and issued cheque, bank statement.
Review of bill. Pay bill. Call with former chef. Call with D. Domotor
re same. Send address.
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Staff
Cherniak, S

Date
07/19/2019

Time
0.80

Hooper, L
Finnegan, M
Cherniak, S

07/22/2019
07/22/2019
07/22/2019

0.20
4.00
0.60

Flett, D

07/23/2019

0.40

Emails with I. Gassner re commercial liability coverage; review data
room activity; review K Moore Dental post dated cheque status with
MF.

Finnegan, M
Finnegan, M
Duwyn, R
Cherniak, S

07/23/2019
07/23/2019
07/23/2019
07/23/2019

1.00
0.20
0.20
0.70

Finnegan, M
Cherniak, S
Flett, D

07/24/2019
07/24/2019
07/25/2019

0.50
0.50
1.80

Finnegan, M
Cherniak, S

07/25/2019
07/25/2019

1.50
1.50

Flett, D

07/26/2019

0.40

Send out sale teaser docs to interested parties.
Pay bills.
Final prep for launch of sales process.
Emails re golf course bills and receipts. Update on date room and
hygienist rent. Pay bills.
Woodside - banking and bill payments.
Emails from golf course re bills. Respond.
Arrangements for access to Woodside Greens data room; organize
and upload additional documents to data room and various emails
with R. Duwyn regarding documents; review data room, user set up
process with MF and set up interested party; email to I. Gassner of
Oracle RMS re sale process; review 185 Robinson activity with SC.
Woodside, banking, bill payments, deposits. 2273925, pay bills.
Emails and response re ads in paper. Call with D. Domotor. Pay
bills. Call from Versa re update
Emails with D. Bates, prospective purchaser re data room and
forward CIM; review NDAfrom Canon Capital with MF and set up in
data room.

Finnegan, M
Cherniak, S
Flett, D

07/26/2019
07/26/2019
07/29/2019

1.00
0.50
0.80

Duwyn, R

07/29/2019

1.20

Duwyn, R

07/29/2019

1.20

Flett, D

07/29/2019

0.80

Finnegan, M

07/29/2019

1.00

Flett, D

07/30/2019

0.20

Finnegan, M

07/30/2019

1.00

Narrative
Email from tenant. Respond. Review invoices. Email/letter from T.
Hogan re payout. Call from T. Hogan re same.
Banking
Woodside - banking. Payroll. 2273925 pay bills.
Emails re invoices. Update on revenue. Pay bills. Sign payroll
cheques. Review of email from P. Moreno re grass cutting.

Woodside - pay numerous bills.
Sign cheques. Review of emails to interested parties.
Review insurance policy status, deductible with MF re Woodside
break-in; review data room activity for 185 Robinson and Woodside;
set up Woodside Greens interested parties in data room; reply to
Firmland enquiry re 185 Robinson sale process and update master
list.
Review data room access and send out NDA to potential buyers.
Call with D. Domotor Re: break in at course, ensure police notified
and insurance contacted.
Review data room access and send out NDA to potential buyers.
Call with D. Domotor Re: break in at course, ensure police notified
and insurance contacted.
Review insurance policy status, deductible with MF re Woodside
break-in; review data room activity for 185 Robinson and Woodside;
set up Woodside Greens interested parties in data room; reply to
Firmland enquiry re 185 Robinson sale process and update master
list.
Woodside - banking updates and discussion re insurance policy re
recent break in. Receipt of NDA's re sale process.
Review Woodside greens NDA’s received, data room activity with
MF.
Companies HST returns
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Staff
Duwyn, R

Date
07/30/2019

Time
0.30

Duwyn, R

07/31/2019

0.60

Call with potential buyer, send NDA.

Duwyn, R

07/31/2019

2.10

Finnegan, M

07/31/2019

1.00

Prepare and send over 20 o/s corporate tax returns for all 4
companies.
Woodside - banking. General file admin

Flett, D

07/31/2019

0.20

178.85

Staff
Cherniak, S
Duwyn, R
Finnegan, M
Flett, D
Hooper, L

Office
London
Kitchener
London
London
London

Narrative
Update tracking and update data room access.

Review data room activity for 185 Robinson and Woodside; review
insurance policy correspondence re Woodside.
Total Time

Position
Sr. Vice President
Vice President
Administrator
Vice President
Administrator

Hourly Rate
$525
$400
$175
$400
$175

Time
48.5
13.8
61.6
49.5
5.45

178.85
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Court File No. CV-18-27
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:
VERSABANK
Applicant
- and

2273925 ONTARIO INC., 1444046 ONTARIO LIMITED,
2164536 ONTARIO INC. and 1448945 ONTARIO INC.
Respondents
APPLICATION UNDER SUBSECTION 243(1) OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985, c. B-3, AS AMENDED AND SECTION 101 OF THE COURTS OF JUSTICE
ACT, R.S.0.1990, c. C.43, AS AMENDED
AFFIDAVIT OF SHERRY KETTLE
I, SHERRY KETTLE, of the City of London, in the Province of Ontario, MAKE OATH
AND SAY:
1. lam partner with the law firm of Miller Thomson

llp

(“MT”), lawyers for BDO Canada

Limited, in its capacity as Court-appointed Receiver (the “Receiver”) of the assets,
undertakings and properties of 2273925 Ontario Inc., 1444046 Ontario Limited, 2164536
Ontario Inc. and 1448945 Ontario Inc. and, as such, have knowledge of the matters to
which I hereinafter depose.
2. I make this Affidavit in support of the Receiver’s motion for, among other things, having
the fees and disbursements of MT, as legal counsel to the Receiver, approved.
3. Attached hereto to this my Affidavit and marked as Exhibit “A” are copies of the invoices
rendered by MT to the Receiver dated June 30, 2019, July 31, 2019 and August 30,
2019 (the “MT Invoices”). The MT Invoices accurately reflect the services provided by
MT during the period April 24, 2019 through August 27, 2019. The total fees,
disbursements and taxes billed were as follows:

168
2

-

-

•

fees

$

23,454.50

•

disbursements

$

1,827.75

•

taxes

$

3,197.01

4. Attached hereto to this my Affidavit and marked as Exhibit “B” is a schedule
summarizing MT’s fees. Lawyers and staff at MT have collectively expended a total of
40.80 billable hours in connection with this matter as outlined in the schedule.
5. To the best of my knowledge, the rates charged by MT throughout these proceedings
are comparable to the rates charged by other firms in the Southwestern Ontario market
for the provision of similar services. No premiums have been charged.
SWORN before me at the Citv of London

Rebecca Ann Armstrong, a Commissioner, eta.
Province of Ontario, for Miller Thomson UP,
Barristers and Solicitors.
Expires Juty 22,2022.

1

169

Attached are Exhibits “A” and “B” to the
Affidavit of Sherry Kettle sworn the 13th
day of September, 2019

A Commissioner, Etc.
Rebecca Ann Armstrong, a Commissioner, etc.
Province of Ontario, for Miller Thomson LLP,
Banisters and Solicitors.

Btpires July 22,2022.
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MILLER

THOMSON

AVOCATS | LAWYERS
MILLERTHOMSON.COM

Account Summary and Remittance Form

June 30, 2019

Invoice Number 3350731

BDO Canada Limited
633 Colborne Street
Suite 100
London, ON N6B 2V3

Attention: Stephen N. Cherniak
Re:

2273925 Ontario Inc., et al.
Our File No. 0119381.0019

Fees:

$18,306.50

Disbursements:

$1,827.75

Ontario HST 13% (R119440766)

$2,527.76

Total Amount Due

$22,662.01

Please return the Account Summary and Remittance Form with your payment.
Terms; Accounts due when rendered. InteresLat the rate of 12.0% per annurriwill be

__________
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June 30, 2019

Invoice Number 3350731

BDO Canada Limited
633 Colborne Street
Suite 100
London, ON N6B 2V3

Attention: Stephen N. Cherniak
To Professional Services Rendered in connection with the following matter(s) including:
Re:

2273925 Ontario Inc., et al.
Our File No. 0119381.0019

Date

Initials

Description

04/24/2019

AVK

Telephone call with Mr. Cherniak

0.30

04/29/2019

AVK

Reviewing HP comments; revising APS and sale
process terms; working on draft order; e-mails with Mr.
Cherniak; revising Receiver's First Report

1.00

04/30/2019

AVK

Telephone call with Mr. Cherniak

0.30

05/01/2019

AVK

Reviewing e-mail from Mr. Hogan respecting sale
process, considering issues raised thereby and
responding to same; working on revisions to draft
Agreement of Purchase and Sale.

2.00

05/02/2019

AVK

Working on revisions to APS; e-mail to Mr. Hogan;
working on draft SPP order; working on security
opinion; reviewing e-mail from Mr. Flett regarding
unauthorized showing of property

2.20

05/02/2019

RA

Obtaining various parcel registers in LRO #37 and
reporting to T. Van Klink

0.30

05/03/2019

AVK

Working on security opinion

0.80

05/06/2019

LP

Attending to SWO request for adjacent land searches;
Obtaining 29 PIN's, 4 Maps;

0.50

http://ea

Hours

Please return the Account Summary and Remittance Form with your payment.
Terms; Accounts due when rendered. Intpr^st^ the rate_oj IZ^^jDer annunj^ylll be

'r!MMffl™fiyte=7507955&
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Invoice 3350731

Date

Initials

Description

05/06/2019

AVK

Working on revisions to APS; e-mails with Mr. Hogan;
working on opinion

0.60

05/10/2019

AVK

E-mail to Ms. Cook regarding registration of
receivership order on title

0.10

05/10/2019

AVK

Revising Agreement of Purchase and Sale; working on
motion materials and draft orders; working on security
opinion

3.60

05/14/2019

AVK

Telephone call with Mr. Cherniak; e-mail to lawyer for
Jody's Lawn Care; finalizing APS; working on motion
materials

4.00

05/15/2019

AVK

Working on court materials

1.80

05/15/2019

SK

Review and swear fee affidavit;

0.20

05/27/2019

AVK

Preparing Statement of Law and casebook for sale
approval motion; correspondence to service list and
court office

5.00

05/29/2019

AVK

E-mails with previous listing agent; telephone call with
Robert Drake (lawyer for Global Funding Partners); email to Mr. Hogan and Mr. Cherniak; telephone calls
with Mr. Cherniak and Mr. Hogan; reviewing materials
and prepare for sale approval motion

3.00

05/30/2019

AVK

Attend on sale approval motion; attend to entry of
orders; letter to service list

4.00

06/13/2019

AVK

E-mails with Mr. Flett

0.10

06/14/2019

AVK

Working on template APS

1.60

06/17/2019

AVK

Finalizing template APS; e-mail to Mr. Flett

0.40

06/18/2019

AVK

E-mails with lawyer for Norfolk County regarding sale
process

0.20

Hours

Total Hours

32.00

Our Fee:

18,306.50

Please return the Account Summary and Remittance Form with your payment.

AYDahm«rtr—*\Ats* A*irtQ.

‘l/l/'AAK
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Invoice 3350731

TK ID
05403
05983

Initials
AVK
LP

Name
A. Van Klink
L. Priestley

05721

RA

R. Armstrong

05715

SK

S. Kettle

Title
Partner
Paraprofessio
nal
Paraprofessio
nal'
Partner

Taxable Disbursements
Delivery
Mileage/Parking Expenses
Online Searches - Teranet

Rate
$585.00
$125.00

Hours
31.00
0.50

Amount
$18,135.00
$62.50

$130.00

0.30

$39.00

$350.00

0.20

$70.00

100.22
89.38
948.15

Total Taxable Disbursements

1,137.75

Non-Taxable Disbursements
Issue Notice of Motion
Filing Fee

$1,137.75

320.00
370.00

Total Non-Taxable Disbursements

690.00

$690.00

Total Fees and Disbursements

$20,134.25

Ontario HST 13% (R119440766)
On Fees

$2,379.85

On Disbursements

$147.91

Total Amount Due

$22,662.01

E.&O.E.

Please return the Account Summary and Remittance Form with your payment.

^§&^to'Sl®itHiy=7507955&
AYDahouI/M,"rsontr,olJ?.r*o^hain-OaoRfiooK.'»/ir/'./1'3Wfl

*1
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Account Summary and Remittance Form

July 31, 2019

Invoice Number 3367147

BDO Canada Limited
633 Colborne Street
Suite 100
London, ON N6B 2V3

Attention: Stephen N. Cherniak
Re:

2273925 Ontario Inc., et al.
Our File No. 0119381.0019

Fees:

$3,217.50

Ontario HST 13% (R119440766)
Total Amount Due

$418.28
$3,635.78

Please return the Account Summary and Remittance Form with your payment,
mis: Account due when rendered. Interest^ the rate of 12.0% per annurruyil!
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July 31, 2019

Invoice Number 3367147

BDO Canada Limited
633 Colborne Street
Suite 100
London, ON N6B 2V3

Attention: Stephen N. Cherniak
To Professional Services Rendered in connection with the following matter(s) including:
Re:

2273925 Ontario Inc., et al.
Our File No. 0119381.0019

Date

Initials

Description

07/03/2019

AVK

Telephone call with Mr. Cherniak

0.20

07/04/2019

AVK

Reviewing and revising sale process documents
(teaser, advertisement, NDA and CIM) for golf course
lands

3.00

07/05/2019

AVK

Working on sale process documents for golf course
lands

1.00

07/08/2019

AVK

Working on template APS for golf course lands

1.00

07/09/2019

AVK

Finalzie template APS; e-mail to Mr. Cherniak

0.20

07/11/2019

AVK

Amend golf course lands template APS; e-mail to Mr.
Cherniak

0.10

Total Hours

Our Fee:

Hours

5.50

3,217.50

Please return the Account Summary and Remittance Form with your payment.
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Invoice 3367147

TK ID
05403

Initials
AVK

Name
A. Van Klink

Title
Partner

Rate
$585.00

Ontario HST 13% (R119440766)
On Fees

Total Amount Due

Hours
5.50

Amount
$3,217.50

$418.28

__________ $3,635.78

E.&O.E.

Please return the Account Summary and Remittance Form with your payment.
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Account Summary and Remittance Form

August 30, 2019

Invoice Number 3374274

BDO Canada Limited
633 Colborne Street
Suite 100
London, ON N6B 2V3

Attention: Stephen N. Cherniak
Re:

2273925 Ontario Inc., et al.
Our File No. 0119381.0019

Fees:

$1,930.50

Ontario HST 13% (R119440766)
Total Amount Due

$250.97
$2,181.47

Please return the Account Summary and Remittance Form with your payment,
rms: Accounts due when rendered. Interestat the rate of 12£% per annum^yiil

178
MILLER

THOMSON

AVOCATS | LAWYERS
MILLERTHOMSON.COM

August 30, 2019
Invoice Number 3374274

BDO Canada Limited
633 Colborne Street
Suite 100
London, ON N6B 2V3

Attention: Stephen N. Cherniak
To Professional Services Rendered in connection with the following matter(s) including:
Re:

2273925 Ontario Inc., et al.
Our File No. 0119381.0019

Date

Initials

Description

08/08/2019

AVK

Telephone call with Mr. Cherniak

0.20

08/15/2019

AVK

Reviewing and considering issues regarding offer
received from Norfolk County, telephone calls with Mr.
Cherniak and Mr. Hogan thereon

2.00

08/16/2019

AVK

Telephone call with Mr. Cherniak

0.30

08/20/2019

AVK

Telephone call with Mr. Cherniak

0.20

08/21/2019

AVK

Telephone calls with Mr. Hogan

0.30

08/27/2019

AVK

Telephone call with Mr. Cherniak

0.30

Hours

Total Hours

3.30

Our Fee:
TK ID
05403

Initials
AVK

1,930.50
Name
A. Van Klink

Title
Partner

Rate
$585.00

Please return the Account Summary and Remittance Form with your payment.

Hours
3.30

Amount
$1,930.50
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Invoice 3374274

Ontario HST 13% (R119440766)
On Fees

$250.97

$2,181.47

Total Amount Due
E.&O.E.

,

..

t_

,

Please return the Account Summary and Remittance Form with your payment.
Terms; Accounts due vyhen rendered. Interest^t the rate of 12J3°/pjjerannun34yi!l be

-----------

m&teafsiat&iP7606194&
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EXHIBIT "B"
Miller Thomson's Fees
Invoice #3350731
30-Jun-19

Invoice #3367174
31 -Jul-19

Invoice #3374274
30-Aua-19

Total

Year of Call

Rate 2019

Hours
T. Van Klink
Sherry Kettle
L. Priestley
R. Armstrong

1988
2007
N/A
N/A

$585.00
$350.00
$125.00
$130.00

31.00
0.20
0.50
0.30
32.00

5.50
0.00
0.00
0.00
5.50

3.30
0.00
0.00
0.00
3.30

39.80
0.20
0.50
0.30
40.80

Total $
T. Van Klink
Sherry Kettle
L. Priestley
R. Armstrong

1988
2007
N/A
N/A

$585.00
$350.00
$125.00
$130.00

$18,135.00
$70.00
$62.50
$39.00
$18,306.50

$3,217.50
$0.00
$0.00
$0.00
$3,217.50

$1,930.50
$0.00
$0.00
$0.00
$1,930.50

$23,283.00
$70.00
$62.50
$39.00
$23,454.50

$18,306.50
$1,827.75
$2,527.76
$22,662.01

$3,217.50
$0.00
$418.28
$3,635.78

$1,930.50
$0.00
$250.97
$2,181.47

$23,454.50
$1,827.75
$3,197.01
$28,479.26

Summary
Fees
Disbursements
HST
Total
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jVERSABANK

and
Applicant

2273925 ONTARIO INC., 1444046 ONTARIO
LIMITED, 2164536 ONTARIO INC. and 1448945
ONTARIO INC.
Respondents

Court File No: CV-18-27

ONTARIO
SUPERIOR COURT OF JUSTICE
Proceeding commenced at SIMCOE

AFFIDAVIT OF SHERRY KETTLE

MILLER THOMSON LLP
One London Place
255 Queens Avenue, Suite 2010
London, ON Canada N6A 5R8

Tony Van Klink LSO#: 29008M
tvanklink@millerthomson.com
Tel: 519.931.3509
Fax: 519.858.8511
Lawyers for BDO Canada Limited in its capacity as
Court-appointed Receiver of 2273925 Ontario Inc.,
1444046 Ontario Limited, 2164536 Ontario Inc. and
1448945 Ontario Inc.

41948400.1

VERSABANK
Applicant

and

2273925 ONTARIO INC., 1444046
ONTARIO LIMITED, 2164536 ONTARIO
INC. and 1448945 ONTARIO INC.

Court File No: CV-18-27

Respondents

ONTARIO
SUPERIOR COURT OF JUSTICE
Proceeding commenced at SIMCOE

MOTION RECORD
(RETURNABLE OCTOBER 10, 2019)

MILLER THOMSON LLP
ONE LONDON PLACE
255 QUEENS AVENUE, SUITE 2010
LONDON, ON CANADA N6A 5R8
Tony Van Klink LSO#: 29008M
Tel: 519.931.3509
Fax: 519.858.8511
tvanklink@millerthomson.com
Lawyers for BDO Canada Limited., the
Court-appointed Receiver of the assets,
undertakings and properties of 2273925
Ontario Inc., 1444046
Ontario Limited,
2164536 Ontario Inc. and 1448945 Ontario
Inc.

41982919.1

