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BACKGROUND 

1. This report follows two earlier reports by BDO Canada Limited in its capacity as 

the Information Officer (the “Information Officer” or “IO”), appointed by this 

Honourable Court in these proceedings, reporting on the status and conduct of 

certain Chapter 11 proceedings ongoing in the United States involving the 

Elephant & Castle Group. 

2. The Elephant & Castle Group (“E&C”) owns, operates and franchises, full service 

British style restaurant pubs in the United States and Canada.   

3. E&C was founded in 1977.  Elephant & Castle Group Inc. (“E&C Group Inc.”), one 

of the Chapter 11 Debtors, is the holding company for the affiliate debtors. In 

2007, Repechage Investments Limited (“Repechage”), acquired and privatized 

E&C Group Inc.  Further details regarding the corporate structure of the Chapter 

11 Debtors are set out in the First Report of the Information Officer dated 

November 29, 2011 (the “First Report”), a copy of which is attached hereto as 

Appendix “A” (without appendices). 

4. On June 28, 2011, E&C filed voluntary petitions pursuant to Chapter 11 of the US 

Bankruptcy Code in the United States Bankruptcy Court (the “US Court”) for the 

District of Massachusetts Eastern Division (the “Chapter 11 Proceedings”).   The 

list of Chapter 11 Debtors is found at Schedule A, which is attached hereto.  

5. E&C has both assets and creditors in Canada. However, E&C’s Canadian 

operations are fully integrated with E&C’s US operations and the integrated 

North American operation is controlled and managed by E&C’s management at 

E&C’s corporate offices, which are located in Boston, Massachusetts.  

Accordingly, E&C’s “centre of main interest” is in the United States. 

6. On June 29, 2011, Massachusetts Elephant & Castle Group Inc. as the foreign 

representative of the Chapter 11 Debtors (the “Foreign Representative”), 

commenced proceedings in Canada (the “CCAA Recognition Proceedings”). 
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7. As part of the Recognition Proceedings, the Foreign Representative applied for 

and received an Order dated June 29, 2011 under Part IV of the Companies' 

Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the "CCAA"), granting certain 

limited interim relief including an interim stay of proceedings until a request for 

an Initial Recognition Order and Supplemental Order (as such terms are defined 

herein) could be heard.   

8. Upon application of the Foreign Representative: 

(a) an Order of this Honourable Court dated July 4, 2011 (the “Initial 
Recognition Order”): 

(i)  recognized the Foreign Representative; 

(ii)  declared the Chapter 11 Proceedings to be a “foreign main 

proceedings” for purposes of the CCAA; and 

(iii)  stayed any claims, rights, liens, proceedings against or in respect of 

the Chapter 11 Debtors, the directors and officers of the Chapter 11 

Debtors and the property of the Chapter 11 Debtors.   

(b) an Order of this Honourable Court dated July 4, 2011, (the “Supplemental 
Order”):  

(i)  recognized in Canada and enforced certain orders of the US 

Bankruptcy Court made in the Chapter 11 Proceedings on June 30, 

2011; and 

(ii)  appointed BDO Canada Limited as the Information Officer. 

9. In the Second Report of the Information Officer dated January 26, 2012 (the 

“Second Report”), the Information Officer reported that: 

(a) the Chapter 11 Debtors, with the exception of Repechage Investments 

Limited (“Repechage”), entered into an asset purchase agreement dated 

November 18, 2011 (the “Stalking Horse Agreement”) with Original Joe’s 

Acquisition Corp. (the “Stalking Horse Bidder” or the “Purchaser”) 
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pursuant to which the Chapter 11 Debtors other than Repechage, agreed to 

sell substantially all of their assets (the “Assets”) to the Stalking Horse 

Bidder, subject to approval by the US Court and the receipt of higher and 

better offers (the “Stalking Horse Sales Process”).   

(b) Repechage is the ultimate parent company of the Debtors. It is incorporated 

under the Canada Business Corporations Act with its registered office in 

Toronto, Ontario.  E&C Group Inc. is a wholly owned subsidiary of 

Repechage.   

(c) Repechage is not a party to the Stalking Horse Agreement and, as such, its 

assets are not part of the transaction with the Purchaser.  

(d) the Information Officer understood that Repechage was in the process of 

considering its options for an orderly liquidation of its assets.  That position 

is not entirely clear at this time.  

(e) on November 18, 2011, the Chapter 11 Debtors filed a motion (the “Bidding 

Procedures Motion”) for an order, among other things, approving the 

bidding procedures for the Stalking Horse Sales Process, scheduling a 

hearing to consider the sale of substantially all of the assets of the Chapter 

11 Debtors, authorizing the sale of the Assets free and clear of all liens, 

claims, encumbrances and other interests and authorizing the assumption 

and assignment of certain executory contracts.   

(f) on December 21, 2011, the US Court granted an order (the “Bidding 

Procedures Order”) that, among other things, approved the bidding 

procedures for the sale of assets of the Chapter 11 Debtors (the “Bid 

Procedures”), approved certain bidding protections, approved the form and 

manner of the notice of sale and assumption and assignment of certain 

executory contracts and unexpired leases and scheduled an auction and sale 

hearing.  In the Bidding Procedures Order, the US Court agreed with the 

conclusions of the Chapter 11 Debtors that a sale of the Property, excluding 

the assets of Repechage (the “Sale Assets”) as well as the assumption of 
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and assignment of certain executor contracts and unexpired assets to the 

Stalking Horse Bidder, subject to higher and better offers, was the best 

method for maximizing the return to the creditors of the Chapter 11 

Debtors.  In addition, the US Court agreed that the sale price of the Sale 

Assets will be maximized by holding an auction in accordance with the 

Bidding Procedures. 

(g) the Chapter 11 Debtors completed the Bid Procedures pursuant to the 

Bidding Procedures Order and no “qualified bids” other than the bid by the 

Purchaser were received by the Bid Deadline. Accordingly, the Chapter 11 

Debtors proceeded with their motion (the “Sale Approval Motion”) before 

the US Court seeking an order (the “Sale Approval Order”): 

(i) approving the Stalking Horse Agreement and the transaction 

contemplated therein; 

(i) authorizing the sale of the Sale Assets to the Purchaser free and 

clear of all liens, claims and interests; and 

(ii) authorizing the assumption and assignment of certain executory 

contracts and unexpired leases in connection therewith. 

(h) The Sale Approval Order directed that all proceeds from the Sale Assets be 

paid to GE Canada except for the Transaction Fees, fees and expenses 

owing to Bellmark, certain fees owing to the Debtor’s Professionals, the 

Committee’s Professionals, the US Trustee and Clerk of the US Court and 

the following carve out amounts (the “Carve Out Amounts”) (all capitalized 

terms are defined in the Stalking Horse Agreement): 

(i)  approximately $3 million to be paid into a segregated escrow account 

to fund pre and post petition sales taxes, Cure Amounts and the Gift 

Card liability; 

(ii)  approximately $1.7 million minus cash on hand to fund the Priority 

Claim Carve Out; 
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(iii)  an amount equal to the lesser of $500,000 and 10% of the aggregated 

unsecured claims non-priority unsecured claims against the Chapter 

11 Debtors, which are to be distributed on a pro-rata basis; and 

(iv)  fees of $30,000 to a party to be selected to administer the unsecured 

claims made against the Chapter 11 Debtors. 

(i) Mr. David Dobbin,  the principal of the Chapter 11 Debtors, the Chairman of 

the Board of the E&C Group Inc. and Repechage, and the guarantor of the 

Chapter 11 Debtors’ debt to GE Canada filed with the US Court a motion for 

leave to conduct a Rule 2004 examination of GE Canada (the “Dobbin 

Motion”) and a limited objection to the Sale Approval Motion requesting 

that the Sale Approval Motion be deferred pending the results of the 

examination of GE Canada (the “Dobbin Objection”). 

(j) On January 21, 2012, in his capacity as the controlling shareholder of 

Repechage, Dobbin acted to remove the entire board of directors of E&C 

Group Inc., other than himself. 

(k) On January 23, 2012, the US Court denied the Dobbin Motion and Mr. Dobbin 

withdrew the Dobbin Objection. 

(l) On January 24, 2012, the US Court granted the Sale Approval Order, 

approving the Stalking Horse Bid.  That transaction has now closed with 

proceeds being paid according to the respective orders.  

10. A copy of the Second Report is attached hereto as Appendix “B” (without 

appendices). 

11. On January 30, 2012, Mr. Justice Morawetz issued an order recognizing the Sale 

Approval Order (the “January 30 Order”).  A copy of the January 30 Order and 

the endorsement of Mr. Justice Morawetz is attached hereto as Appendix “C”. 

PURPOSE 

12. The purpose of this Third Report of the Information Officer dated May 1, 2012 
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(the “Third Report”) is to:  

(a) summarize the activities relating to the Chapter 11 Proceedings from the 

date of the Second Report to the date of this Third Report; 

(b) provide an update to recent events regarding the Chapter 11 Proceedings; 

and 

(c) request  an order of this Honourable Court to:  

(i)  approve the First, Second and Third Reports of the Information 

Officer and the activities of the Information Officer described 

therein; and 

(ii)  directing the IO to seek its discharge and, if appropriate, the 

termination of the CCAA Recognition Proceedings within 30 days of 

the return of this motion.  

 
13. In preparing this Third Report, BDO has relied solely on information and 

documents provided by the Foreign Representative, the Chapter 11 Debtors, 

their affiliates and their counsel. BDO has not audited, reviewed or otherwise 

attempted to independently verify the accuracy or completeness of this 

information. Accordingly, BDO expresses no opinion or other form of assurance 

on the information contained herein.   

14. Capitalized terms not defined in this Third Report are as defined in the First 

Report or the Second Report.  

ACTIVITIES OF THE INFORMATION OFFICER 

15. Since the date of the Second Report, the activities of the Information Officer 

include the following: 

(a) responding to creditor inquiries regarding the Chapter 11 Proceedings; 

(b) assisting with the transfer of utility and supplier accounts in Canada from 

the Chapter 11 Debtors to the Purchaser;  
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(c) requesting confirmation from the Chapter 11 Debtors regarding whether 

proofs of claim have been received from Canadian creditors; and 

(d) holding discussions with legal counsel to the Chapter 11 Debtors regarding 

the completion of the sale to the Purchaser and the status of the drafting of 

a plan of arrangement to deal with certain “Carve Outs” to be paid to the 

unsecured creditors of the Chapter 11 Debtors.    

STATUS OF THE PLAN OF ARRANGEMENT 

16. The sale to the Stalking Horse Bidder closed on February 3, 2012. 

17. On January 20, 2012, the Chapter 11 Debtors filed a motion for an order to 

further extend the exclusivity period during which only the Chapter 11 Debtors 

may file a plan and solicit acceptances thereof (the “Exclusivity Period”).  On 

January 24, 2012, the US Court granted the motion to extend the Exclusivity 

Period to April 23, 2012. 

18. Proofs of claims filed by creditors have been reviewed by the Chapter 11 Debtors 

and hearings to deal with objections filed by the Chapter 11 Debtors to disallow 

and/or amend certain of the claims have been scheduled to take place on May 

16, 2012.   

RECENT DEVELOPMENTS 

19. On April 23, 2012, the Chapter 11 Debtors filed another motion (the “April 23 

Motion”) to request an order of the US Court extending the Exclusivity Period for 

60 days through and including June 22, 2012.  A copy of the April 23 Motion is 

attached hereto as Appendix “D”.  In the April 23 Motion, the Chapter 11 Debtors 

stated that: 

(a) the preservation of the exclusivity period is in order as “the controlling 

insider of Repechage and Repechage’s main creditors have been engaged in 

discussions on how best to maximize the value of this company” and 

“Repechage expects these discussions to continue which will aid in the 
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formulation of a framework for exiting its bankruptcy case.” 

(b) The Chapter 11 Debtors (excluding Repechage) had prepared and circulated 

among various key parties a proposed plan and disclosure statement. 

20. Following a hearing held on April 25, 2012, the Chapter 11 Debtors submitted a 

proposed order to the US Court extending the Exclusivity Period through and 

including June 22, 2012, with the provision that if the Chapter 11 Debtors (other 

than Repechage) do not file a plan by June 22, 2012, then the bankruptcy cases 

of the Chapter 11 Debtors other than Repechage shall be automatically 

converted to liquidation cases pursuant to Chapter 7 of the US Bankruptcy Code 

(“Chapter 7”).  In addition, the proposed order provides that if Repechage does 

not file a plan by May 23, 2012, or files a plan that is not consented to by GE 

Canada Equipment Financing G.P. and Fifth Street Finance Corp. (collectively 

the “Secured Creditors”), then the either of the Secured Creditors will be 

permitted to file a plan with respect to Repechage. 

21. On April 27, 2012, the US Trustee filed a motion (the “April 27 Motion of the US 

Trustee”) with the US Court to request  an expedited hearing to convert the 

Chapter 11 cases of the Chapter 11 Debtors to Chapter 7 because the 

relationship between the Chapter 11 Debtors and their legal counsel in both the 

US and Canada (collectively the “Chapter 11 Debtors’ Legal Counsel”) has 

broken down with regard to various matters to the extent that the Chapter 11 

Debtors’ Legal Counsel will be seeking leave of the US Court to withdraw.  As a 

result of this impasse, the US Trustee has concluded that it is unlikely that the 

Chapter 11 Debtors will propose any plan or plans within a reasonable time and 

without legal counsel a conversion to Chapter 7 is appropriate at this time.  A 

copy of the April 27 Motion of the US Trustee is appended hereto as Appendix 

“E”. 

22. In parallel with the US Trustee’s request, on April 27, 2012, the Chapter 11 

Debtor’s Legal Counsel filed a joint motion with the US Court to withdraw as 

legal counsel to the Chapter 11 Debtors due to irreconcilable differences with 
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their clients (the “April 27 Motion of the Chapter 11 Debtors’ Legal Counsel”).  

A copy of the April 27 Motion of the Chapter 11 Debtors’ Legal Counsel is 

appended hereto as Appendix “F”.  It is understood that the Chapter 11 Debtors’ 

Canadian counsel will be seeking an order from this Honourable Court removing 

them from the record in the CCAA Recognition Proceedings on May 8, 2012.   

23. The US Court issued an Order dated April 27, 2012 extending the Exclusivity 

Period through to May 2, 2012 and agreed to hear both the April 27 Motion of the 

US Trustee and the April 27 Motion of the Chapter 11 Debtors’ Legal Counsel on 

May 2, 2012 (the “May 2 Hearing”). 

24. The IO has a retainer on hand of approximately $30,000 available for the unpaid 

fees and disbursements of the IO and its legal counsel and to fulfill any 

additional responsibilities in the role that has been assigned to the IO by this 

Honourable Court.   

25. On the afternoon of May 2, 2012, the US Court issued orders (the “May 2 

Orders”): 

(a) converting the Chapter 11 Proceedings to Chapter 7; 

(b) granting the withdrawal of the Chapter 11 Debtors’ US and Canadian legal 

counsel; and  

(c) dispensing with the need for a status hearing on extending the date for the 

Exclusivity Period. 

26.  Copies of the May 2 Orders are attached hereto as Appendix “G”. 

 
SUMMARY AND CONCLUSION 

27. Since the Chapter 11 Proceedings have been converted to Chapter 7, there will 

be no possibility of a plan of reorganization, and it is expected that a trustee in 

bankruptcy will be appointed in the United States over the estates of the 

Chapter 11 Debtors to monetize the remaining assets, if any. 
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28. It is anticipated that any proceeds from the estates of the Chapter 11 Debtors, 

will not be sufficient to pay out the secured claims of the Secured Creditors, 

which will leave no funds available for unsecured creditors.  The Information 

Officer and its legal counsel have made inquiries, but have not received a 

response from GE Canada, as to their intentions regarding GE Canada’s next 

steps. 

29. The Information Officer has limited funds to continue in its role and there is 

little reason to do so. 

30. In conclusion, now that the Chapter 11 Proceedings have been converted to 

Chapter 7, there will be no further need for the CCAA Recognition Proceedings 

and the Information Officer requests an order of this Honourable Court directing 

the Information Officer to return to this Honourable Court to seek its discharge 

subject to the approval of the fees and disbursements of the Information Officer 

and its legal counsel and, if appropriate, the termination of the CCAA 

Recognition Proceedings within 30 days of the return of this motion.   
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