Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.5.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF THE HARD ROCK PAVING COMPANY LIMITED
AND THE COMPANIES LISTED ON SCHEDULE “A”
(collectively, the “Applicants”)

NOTICE OF APPLICATION

TO THE RESPONDENT:

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicant.
The claim made by the applicant appears on the following pages.

THIS APPLICATION will come on for a hearing on Monday, the 28" day
of April, 2008, at 10:00 o’clock, at 330 University Avenue, Toronto, Ontario.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of
any step in the application or to be served with any documents in the application
you or an Ontario lawyer acting for you must forthwith prepare a notice of
appearance in Form 38A prescribed by the Rules of Civil Procedure, serve it on the
applicant’s lawyer or, where the applicant does not have a lawyer, serve it on the
applicant, and file it, with proof of service, in this court office, and you or your
lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER
DOCUMENTARY EVIDENCE TO THE COURT OR TO EXAMINE OR
CROSS-EXAMINE WITNESSES ON THE APPLICATION, you or your
lawyer must, in addition to serving your notice of appearance, serve a copy of the
evidence on the applicant’s lawyer or, where the applicant does not have a lawyer,
serve it on the applicant, and file it, with proof of service, in the court office where



the application is to be heard as soon as possible, but at least two days before the
hearing. ,

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY
BE GIVEN IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO
YOU. IF YOU WISH TO OPPOSE THIS APPLICATION BUT ARE
UNABLE TO PAY LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO
YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date: Issued by:
Address of 393 University Avenue
court 10th Floor

office: Toronto ON MS5G 1E6



APPLICATION

THE APPLICATION IS FOR:

(a)

(b)

an Initial Oder in the form set out in the Applicants’ Application

Record; and,

such further and other relief as counsel may advise and this

Honourable Court may deem just.

THE GROUNDS FOR THE APPLICATION ARE:

a)

b)

the grounds set out in the unissued Notice of Application contained in

the Applicants’ Application Record,

urgent circumstances require that this application be brought before

issuance of the Notice of Application;

the Applicants undertake to issue the Notice of Application forthwith;

Rule 37.17 of the Rules of Civil Procedure;

Such further and other grounds as counsel may advise and this

Honourable Court may permit.



hearing of the application:

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the

a)  the materials set out in the unissued Notice of Application contained

in the Applicants’ Application Record;

b)  such further and other material as counsel may advise and this

Honourable Court permit.

April 28, 2008

#1335568 | 4064915

MINDEN GROSS LLP
145 King Street West, Suite 2200
Toronto ON M3H 4G2

Raymond M. Slattery (Lsuc #204791)
416-369-4149
416-864-9223 fax

rslattervi@mindengross.com

David T. Ullmann (suc #423571)
416-369-4148

416-864-9223 fax
dullmann@mindengross.com

Solicitors for the Applicants



SCHEDULE “A”

DIAMOND STONEBRIDGE CONTRACTING INC.
HARD-ROCK HIGHWAY MAINTENANCE INC.
HARD-ROCK CONSTRUCTION INC.
942355 ONTARIO LIMITED

942356 ONTARIO LIMITED



SCHEDULE “B”

Court File No.

ONTARIO
SUPREME COURT OF ONTARIO

{Commercial List)
COMMERCIAL LIST

THE HONOURABLE ) PAYMONDAY, THE
28"
)

JUSTICE SPENCE ) DAY OF ;
200—APRIL, 2008

IN THE MATTER OF THE COMPANIES? CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR

ARRANGEMENT OF FAPPEICANTS NAME the "ApplicantyTHE
HARD-ROCK PAVING COMPANY LIMITED AND THE COMPANIES

LISTED ON SCHEDULE “A”
(collectively, the “Applicants’”)

INITIAL ORDER
THIS APPLICATION, made by the AppheantApplicants, pursuant
to the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as
amended (the "CCAA") was heard this day at 393330 University Avenue,

Toronto, Ontario.



ON READING the affidavit of INAME]David R, Semley swom
PATEIApril 28 2008, and the Exhibits thereto and on hearing the

submissions of counsel for PNAMESHhe Applicants,

no one glse appearing for INAME}-although-dulyserved-as-appears-from-the
atfidavit-of service o INAME]-swornDATE}and on reading the consent
of MONIFOR'S-NAMEIBDO Dunwoody Limited to act as the monitor.

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of
Application and the Application Record is hereby abridged so that this
Application is properly returnable today and hereby dispenses with

further service thereof.
APPLICATION

2. THIS COURT ORDERS AND DECLARES that the Applicant-is-a

ecompanyApplicants are companies to which the CCAA applies.

FURTHER HEARING

3. THIS COURT ORDERS that a further hearing in this Application

shall be held on {PATE—WAFHIN-AINTFIAL-STAY PERIOD|May

2. 2008, or such alternate date as this Court may fix, at which time



this Order may be supplemented or otherwise varied, and the Stay
Period (aé herein defined) extended or terminated. This Applicant and
the Monitor shall serve their materials for this further hearing on all
parties who serve a Notice of Appearance on the Applicant and the

Monitor, such materials to be served by no later than HFIVE}-days

prior-to-the-date scheduled-for-the-further hearing-May 1, 2008,

POSSESSION OF PROPERTY AND OPERATIONS

4.

THIS COURT ORDERS that the ApplicantApplicants shall remain
in possession and control of its current and future assets, undertakings
and properties of every nature and kind whatsoever, and wherever
situate including all proceeds thereof including, without limitation, all
receivables received as of the date hereof, subject only to the rights of
trust claimants under the Construction Lien Act (the "Property").
Subject to further Order of this Court, the ApplieantApplicants shall
continue to carry on business in a manner consistent with the
preservation of #stheir business (the "Business") and Property. This
AppheantThese Applicants shall be authorized and empowered to
continue to retain and employ the employees, consultants, agents,
experts, accountants, counsel and such other persons (collectively

"Assistants") currently retained or employed by it, with liberty to



retain such further Assistants as it deems reasonably necessary or
desirable in the ordinary course of business or for the carrying out of

the terms of this Order.

4.1 THIS COURT ORDERS that Toronto-Dominion Bank will release

any_claim it may have made to any funds currently deposited by the
Applicants at any other financial institution and to provide such letter
or other assurance as said financial institution may require so that the
funds in such accounts shall be made immediately available to the

Applicants,

5. THIS COURT ORDERS that the AppheantApplicants shall be
entitled but not required to pay the following expenses whether

incurred prior to or after this Order:

(a) all outstanding and future wages, salaries, employee and
pension benefits, vacation pay, bonuses and expenses

payable(including as was payable in respect of the payroll as

was due on April 24, 2008), and as may fall due on or after the
date of this Order, in each case incurred in the ordinary course
of business and consistent with existing compensation policies

and arrangements; and



11.

THIS COURT ORDERS that during the Stay Period, no Person shall
discontinue, fail to honour, alter, interfere with, repudiate, terminate
or cease to perform any right, renewal right, contract, agreement,
licence or permit in favour of or held by the AppheantApplicants,

except with the written consent of the AppheantApplicants and the

Monitor, or leave of this Court.

CONTINUATION OF SERVICES

12.

THIS COURT ORDERS that during the Stay Period, all Persons
having oral or written agreements with the AppheantApplicants or
statutory or regulatory mandates for the supply of goods and/or
services, including without limitation all computer sofiware,
communication and other data services, centralized banking services,
payroll services, insurance, transportation, services, utility or other
services to the Business or the ApphleantApplicants, are hereby
restrained until further Order of this Court from discontinuing,
altering, interfering with or terminating the supply of such goods or
services as may be required by the AppheantApphicants, and that the
AppheantApplicants shall be entitled to the continued use of #tstheir
current premises, telephone numbers, facsimile numbers, internet

addresses and domain names, provided in each case that the normal
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prices or charges for all such goods or services received after the date
of this Order are paid by the ApphieantApplicants in accordance with
normal payment practices of the ApphieantApplicants or such other
practices as may be agreed upon by the supplier or service provider
and each of the ApphlicantApplicants and the Monitor, or as may be

ordered by this Court.

NON-DEROGATION OF RIGHTS

13.

THIS COURT ORDERS that, notwithstanding anything else
contained herein, no creditor of the AppheantApplicants shall be
under any obligation after the making of this Order to advance or re-
advance any monies or otherwise extend any credit to the Applicant.
Nothing in this Order shall derogate from the rights conferred and

obligations imposed by the CCAA.

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

14.

THIS COURT ORDERS that during the Stay Period, and except as
permitted by subsection 11.5(2) of the CCAA, no Proceeding may be
commenced or continued against any of the former, current or future
directors or officers of the AppheantApplicants with respect to any

claim against the directors or officers that arose before the date hereof



19.

13

AppheantApplicants and #stheir shareholders, officers, directors, and
Assistants shall advise the Monitor of all material steps takén by the
AppheantApplicants pursuant to this Order, and shall co-operate fully
with the Monitor in the exercise of its powers and discharge of its

obligations.

THIS COURT ORDERS that the Monitor, in addition to its
prescribed rights and obligations under the CCAA, is hereby directed

and empowered to:

(a)  monitor the Appheant'sApplicants’ receipts and disbursements;

(b) report to this Court at such times and intervals as the Monitor
may deem appropriate with respect to matters relating to the
Property, the Business, and such other matters as may be

relevant to the proceedings herein;

(c) assist the AppheantApplicants, to the extent required by the

AppheantApplicants, in its dissemination, to the DIP Lender

and its counsel on a PFIME-INTERVAL}bi-weekly basis of

financial and other information as agreed to between the

AppheantApplicants and the DIP Lender which may be used in



(d)

(€)

()
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these proceedings including reporting on a basis to be agreed

with the DIP Lender;

advise the AppheantApplicants in its preparation of the
ApplicantsApplicants’ cash flow statements and reporting

required by the DIP Lender, which information shall be
reviewed with the Monitor and delivered to the DIP Lender and
its counsel on a periodic basis, but not less than FEME

INTERVAL]bi-weekly, or as otherwise agreed to by the DIP

Lender;

have full and complete access to the books, records and
management, employees and advisors of  the
AppheantApplicants and to the Business and the Property to the

extent required to perform its duties arising under this Order;

be at liberty to engage independent legal counsel or such other
persons as the Monitor deems necessary or advisable respecting

the exercise of its powers and performance of its obligations

under this Order;-and

to oversee the disbursement of funds received by the Applicants

from_the Ministry of Transportation of Ontario to the




22.

23.
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Ontario Environmental Protection Act, the Ontario Water Resources
Act, or the Ontario Occupationa? Health and Safety Act and
regulations thereunder (the "Environmental Legislation"), provided
however that nothing herein shall exempt the Monitor from any duty
to report or make disclosure imposed by applicable Environmental
Legislation. The Monitor shall not, as a result of this Order or
anything done in pursuance of the Monitor's duties and powers under
this Order, be deemed to be in Possession of any of the Property
within the meaning of any Environmental Legislation, unless it is

actually in possession.

THIS COURT ORDERS that, in addition to the rights and
protections afforded the Monitor under the CCAA or as an officer of
the Court, the Monitor shall incur no liability or obligation as a result
of its appointment or the carrying out of the provisions of this Order,
save and except for any gross negligence or willful misconduct on its
part. Nothing in this Order shall derogate from the protections

afforded the Monitor by the CCAA or any applicable legislation.

THIS COURT ORDERS that the Monitor, counsel to the Monitor

and counsel to the ApplicantApplicants shall be paid their reasonable

fees and disbursements, in each case at their standard rates and



i
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25.
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charges, by the ApplieantApplicants as part of the costs of these

proceedings. The Appheant-isApplicants are hereby authorized and

directed to pay the accounts of the Monitor, counsel for the Monitor

and counsel for the ApplieantApplicants on a {FIMEINTERVAL]

cutstandine-from-time-to-timebl-weekly basis.

THIS COURT ORDERS that the Monitor and its legal counsel shall
pass their accounts from time to time, and for this purpose the
accounts of the Monitor and its legal counsel are hereby referred to a

judge of the Commercial List of the Ontario Superior Court of Justice.

THIS COURT ORDERS that the Monitor, counsel to the Monitor, if
any, and the ApphieantsApplicants’ counsel shall be entitled to the
benefit of and are hereby granted a charge (the "Admunistration
Charge") on the Property, which-charge-shall-net-exceed-an-aggregate
ameount—of—-Se—as security for their professional fees and
disbursements incurred at the standard rates and charges of the

Monitor and such counsel, both before and after the making of this
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Order in respect of these proceedings. The Administration Charge

shall have the priority set out in paragraphs {32131 and {34133 hereof.

DIP FINANCING

20.

27.

THIS COURT ORDERS that the Applicant-isApplicants are hereby
authorized and empowered to ebtain-and-borrew-under-a-credit-faetlity
from-DIP-LENDER'S NAME]the~BIP-Leader~jenter into a credit

facility agreement with GE Canada Equipment Financing GP or any

affiliate_thereof (the "DIP Lender™), on terms acceptable to each of
them and the DIP Lender and subject to the subsequent approval of
this Court, in order to finance the ApphieantsApplicants’ working
capital requirements and other general corporate purposes and capital
expenditures, provided that borrowings under such credit facility shall
not exceed $€6.000,000 unless permitted by further Order of this

Court.

THIS COURT ORDERS that eredit facilityshall be-on-the-terms-and
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28 THIS-COURT-ORDERS-that-the—Applieant-isthe Applicants are

52

hereby authorized and empowered to execute and deliver such credit
agreements, mortgages, charges, hypothecs and security documents,
guarantees and other definitive documents (collectively, the

"Definitive Documents"), as are—contemplated-by—the Commitment

Letteror-as-may be reasonably required by the DIP Lender pursuant to
the terms thereof, and the Apphleant—isApplicants are hereby
authorized and directed to pay and perform all of #stheir
indebtedness, interest, fees, liabilities and obligations to the DIP
Lender_in respect of that credit facility and under-and-pursuant-to-the
Commitment-Letter-and the Definitive Documents as and when the
same become due and are to be performed, notwithstanding any other

provision of this Order.

29_THIS COURT ORDERS that the DIP Lender shall be entitled to
the benefit of and is hereby granted a charge (the "DIP Lender's
Charge") on the Property, which charge shall not exceed the aggregate
amount owed to the DIP Lender under the Definitive Documents. The
DIP Lender's Charge shall have the priority set out in paragraphs

{32431 and 34433 hereof.
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20_THIS COURT ORDERS that, notwithstanding any other

provision of this Order:

(a)

(b)

the DIP Lender may take such steps from time to time as it may
deem necessary or appropriate to file, register, record or perfect

the DIP Lender's Charge or any of the Definitive Documents;

upon the occurrence of an event of default under the Defimitive
Documents or the DIP Lender's Charge, the DIP Lender, upon
5 days notice to the ApplieantApplicants and the Monitor,
may exercise any and all of its rights and remedies against the
ApplieaniApplicants or the Property under or pursuant to the
Commitment Letter, Definitive Documents and the DIP
Lender's Charge, including without limitation, to cease making
advances to the ApplicantApplicants and set off and/or
consolidate any amounts owing by the DIP Lender to the
Applicant against the obligations of the AppheantApplicants to
the DIP Lender under the Commitment Lender, the Definitive
Documents or the DIP Lender's Charge, to make demand,
accelerate payment and give other notices, or to apply to this
Court for the appointment of a receiver, receiver and manager

or interim receiver, or for a bankruptcy order agamnst the



&
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ApplicantApplicants and for the appointment of a trustee in

bankruptcy of the AppheantApplicants, and upon the

occurrence of an event of default under the terms of the
Definitive Documents, the DIP Lender shall be entitled to seize
and retain proceeds from the sale of the Property and the cash
flow of the ApplicantApplicants to repay amounts owing to the
DIP Lender in accordance with the Definitive Documents and
the DIP Lender's Charge, but subject to the priorities as set out

in paragraphs {32431 and 34433 of this Order; and

the foregoing rights and remedies of the DIP Lender shall be
enforceable against any trustee in bankruptcy, interim receiver,

receiver or receiver and manager of the Applicant or the

Property.

31-THIS COURT ORDERS AND DECLARES that the DIP Lender

shall be treated as unaffected in any plan of arrangement or

compromise filed by the ApplicantApplicants under the CCAA, or

any proposal field by the ApplieantApplicants under the Bankruptcy

and Insolvency Act of Canada (the "BIA"), with respect to any

advances made under the Definitive Documents.
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VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS
ORDER

31. 32-THIS COURT ORDERS that the priorities of the Directors’

Charge, the Administration Charge, the debt properly due and owing

bv the Applicants to their secured creditors which is secured by the

security held by such secured creditors (the “Secured Debt™), and the

DIP Lender's Charge, as among them, shall be as follows:

First —- Administration Charge—{te—the—maximrum—armount—of
$e,

Second — DIP Lender's Charge; and

Third ~ the Secured Debt; and,

Fourth - Directors’ Charge (to the maximum amount of

$250,000).

i

13-THIS COURT ORDERS that the filing, registration or perfection
of the Directors’ Charge, the Administration Charge or the DIP
Lender's Charge (collectively, the "Charges") shall not be required,
and that the Charges shall be valid and enforceable for all purposes,
including as against any right, title or interest filed, registered,

recorded or perfected subsequent to the Charges coming into
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existence, notwithstanding any such failure to file, register, record or

perfect.

14 THIS COURT ORDERS that each of the Directors' Charge, the
Administration Charge and the DIP Lender's Charge (all as
constituted and defined herein) shall constitute a charge on the
Property and such Charges shall rank in priority to all other security
interests, trusts, liens, charges and encumbrances, statutory or

otherwise (collectively, "Encumbrances") in favour of any Person.

35_THIS COURT ORDERS that except as otherwise expressly
provided for herein, or as may be approved by this Court, the
ApplicantApplicants shall not grant any Encumbrances over any
Property that rank in priority to, or pari passu with, any of the

Directors' Charge, the Administration Charge or the DIP Lender's

Charge, unless the ApplicantApplicants also obtainsobtain the prior
written consent of the Monitor, the DIP Lender and the beneficiaries
of the Directors' Charge and the Administration Charge, or further

Order of this Court.

16._THIS COURT ORDERS that the Directors’ Charge, the
Administration Charge, the Commitment Letter, the Definitive

Documents and the DIP Lender's Charge shall not be rendered invalid
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or unenforceable and the rights and remedies of the chargees entitled
to the benefit of the Charges (collectively, the "Chargees") and/or the
DIP Lender thereunder shall not otherwise be limited or impaired in
any way by (a) the pendency of these proceedings and the declarations
of insolvency made herein; (b) any application(s) for bankruptcy
order(s) issued pursuant to BIA, or any bankruptcy order made
pursuant to such applications; (c) the filing of any assignments for the
general benefit of creditors made pursuant to the BIA; (d) the
provisions of any federal or provincial statutes; or (e) any negative
covenants, prohibitions or other similar provisions with respect to
borrowings, incurring debt or the creation of Encumbrances,
contained in any existing loan documents, lease, sublease, offer to
lease or other agreement (collectively, an "Agreement") which binds

the ApplieantApplicants, and notwithstanding any provision to the

contrary in any Agreement:

(a) neither the creation of the Charges nor the execution, delivery,
perfection, registration or performance of the Commitment
Letter or the Definitive Documents shall create or be deemed to

constitute a breach by the AppheantApplicants of any

Agreement to which it is a party,
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(b) none of the Chargees shall have any liability to any Person
whatsoever as a result of any breach of any Agreement caused
by or resulting from the ApphieantApplicants entering into the
Commitment Letter, the creation of the Charges, or the
execution, delivery or performance of the Definitive

Documents; and

(¢) the payments made by the ApplieantApplicants pursuant to this
Order, the Commitment Letter or the Definitive Documents,
and the granting of the Charges, do not and will not constitute
fraudulent preferences, fraudulent conveyances, oppressive
conduct, settlements or other challengeable, voidable or

reviewable transactions under any applicable law.

SERVICE AND NOTICE

36. 32-THIS COURT ORDERS that the AppheantApplicants shall,
within ten (10) business days of the date of entry of this Order, send a
copy of this Order to its known creditors, other than employees and
creditors to which the ApplicantApplicants owes less than $51,000,
at their addresses as they appear on the Applicant's records, and shall
promptly send a copy of this Order (a) to all parties filing a Notice of

Appearance in respect of this Application, and (b) to any other



[
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interested Person requesting a copy of this Order, and the Monitor is
relieved of its obligation under Section 11(5) of the CCAA to provide

similar notice, other than to supervise this process.

38 THIS COURT ORDERS that the ApplicantApplicants and the
Monitor be at liberty to serve this Order, any other materials and
orders in these proceedings, any notices or other correspondence, by
forwarding true copies thereof by prepaid ordinary mail, courier,
personal  delivery or  electronic transmission  to  the
AppheantsApplicants’ creditors or other interested parties at their
respective addresses as last shown on the records of the
AppheantApplicants and that any such service or notice by courier,
personal delivery or electronic transmission shall be deemed to be
received on the next business day following the date of forwarding
thereof, or if sent by ordinary mail, on the third business day after

matling.

39 THIS COURT ORDERS that the ApplieantApplicants, the
Monitor, and any party who has filed a Notice of Appearance may
serve any court materials in these proceedings by e-mailing a PDF or
other electronic copy of such materials to counsels’ email addresses as

recorded on the Service List from time to time, in accordance with the
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E-filing protocol of the Commercial List to the extent practicable, and

the Monitor may post a copy of any or all such materials on its

website at HNSERT WEBSITE-ADDRESS}www.bdo.ca.

GENERAL

39,

=
=

=

40— THIS COURT ORDERS that the AppleeantApplicants or the

Monitor may from time to time apply to this Court for advice and

directions in the discharge of its powers and duties hereunder.

4+-THIS COURT ORDERS that nothing in this Order shall prevent
the Monitor from acting as an interim receiver, a receiver, a receiver

and manager, or a trustee in bankruptcy of the AppheantApplicants,

the Business or the Property.

42_THIS COURT HEREBY REQUESTS the aid and recognition of
any court, tribunal, regulatory or administrative body having
jurisdiction in Canada or in the United States, to give effect to this
Order and to assist the ApplicantApplicants, the Monitor and their
respective agents in carrying out the terms of this Order. All courts,
tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the
ApphieantApplicants and to the Monitor, as an officer of this Court, as

may be necessary or desirable to give effect to this Order, to grant
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representative status to the Monitor in any foreign proceeding, or to
assist the ApplicantApplicants and the Monitor and their respective

agents in carrying out the terms of this Order.

43-~-THIS COURT ORDERS that each of the AppheantApplicants
and the Monitor be at liberty and is hereby authorized and empowered
to apply to any court, tribunal, regulatory or administrative body,
wherever located, for the recognition of this Order and for assistance

in carrying out the terms of this Order.

44-THIS COURT ORDERS that any interested party (including the
ApplieantApplicants and the Monitor) may apply to this Court to vary
or amend this Order on not less than seven (7) days' notice to any
other party or parties likely to be affected by the order sought or upon

such other notice, if any, as this Court may order.

45-THIS COURT ORDERS that this Order and all of its provisions
are effective as of 12:01 a.m. Eastern Standard Time on the date of

this Order.

#1338180 14064913
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