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Court File No. 08-CL-7503

ONTARIO
SUPERIOR COURT OF JUSTICE
(Commercial List)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985 C. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
THE HARD ROCK PAVING COMPANY LIMITED AND THE COMPANIES LISTED
ON SCHEDULE "A"

NOTICE OF MOTION

-

McLennan Financing Limited, will make a Motion to a Judge on the Commercial
list on Tuesday, September 23, 2008 at 10:00 a.m., or as soon after that time as the
Motion can be heard at the court house, 330 University Avenue, Toronto, Ontario, M5G

or as soon a time thereafter.
PROPOSED METHOD OF HEARING: The Motion is fo be orally.

THE MOTION IS FOR:

(a) An order granting MclLennan leave to bring a motion for summary
judgment or an application within the C.C.A.A. proceeding against Hard
Rock Paving Ltd.'(“Hard Rock”), claiming the amount of $100,000 for

breach of contract, in that the material facts are not in dispute;

(b)  An order granting judgment against Hard Rock in favour of McLennan in
the amount of $100,000;

(c) An order that the judgment in the amount of $100,000 be paid from
proceeds of the sale of the Hard Rock’s Property (as defined in the Order
of May 12, 2008 (hereinafter the “Amended Initial Order™)).



(d)

(e)

()
(9)

In the alternative, an order amending the Amended Initial Order to include:

(i)

(ii)

a declaration that the $100,000 break fee owing by Hard Rock to
MclLennan was a reasonable expense necessary for the

preservation of the Property or the Business; and

an order granting a charge in favour of McLennan in the amount of
$100,000 ranking in pari parsu with the DIP Lender's Charge, or in
the alternative first subsequent to, the DIP Lender's Charge, with
the corresponding amendments to paragraphs 37 — 41 of the
Amended Initial Order.

In the further alternative, an order amending the Amended Initial Order to

include:

0

(ii)

a declaration that a break fee in an amount as determined by the
court is owing by Hard Rock to Mclennan and that it is a
reasonable expense necessary for the preservation of the Property

or the Business:

an order granting a charge in favour of McLennan in the amount as
determined by the court ranking in pari parsu with, or in the
alternative first subsequent to, the DIP Lender's Charge, with the
corresponding amendments to paragraphs 37 — 41 of the Amended
Initial Order;

The costs of this Motion; and,

Such further and other Relief as to this Honourable Court may seem just.

THE GROUNDS FOR THE MOTION ARE:

(h)

On May 2, 2008, the Honourable Mr. Justice Spence granted an Initial

C.C.A.A. order in respect of Hard Rock which provided in part that Hard
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Rock could return to court on May 12, 2008, to seek debtor in possession

(“"DIP™ financing;

(i) Hard Rock required substantial and immediate DIP financing to continue
operations and avoid liquidation and prevent the loss of employment for

over 125 employees;

() Hard Rock's largest secured creditor Caterpillar Financial Services Lid.
(“CAT”) refused to provide the required financing preferring to have Hard
Rock petitioned into bankruptcy and liquidated,;

(k)  Therefore, Hard Rock commenced negotiations with McLennan for the

provision of $1,250,000 in DIP financing;

() On May 6, 2008, Hard Rock accepted a commitment letier from
Mclennan;

(m) Time and money for lawyers were incurred by McLennan to negotiate,

draft, and complete this transaction;

(n) Mcl.ennan put $1,250,000 in trust with its counsel to be available for the
advance of immediate funds to permit the borrowers fo protect the

Business;

(0) Thereafter, CAT reversed its initial opposition to DIP financing, initially
offering the same terms as McLennan and then offering significantly more

favourable interest rates and commitment fees;

(P CAT used the exact same form of commitment letter that was prepared,
drafted, and paid for by McLennan;

(@) On May 12, 2008, the Court ordered that CAT would be the DIP Lender

based on its substantial interest in Hard Rock’s affairs;
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N As a result of the DIP financing Hard Rock was able to continue its

operations and make progress towards the sale of its assets for the

benefit of all its stakeholders including its work force;

(s)  McLennan incurred significant costs without compensation and its request
for costs was refused by the Honourable Mr. Justice Spence on May 12,
2008;

® By early June, Hard Rock required additional DIP financing to continue its
operations and restructuring efforts, and prevent the loss of employment

for its 125 plus workers;

(uy At a meeting on June 5, 2008, CAT advised that it might be willing to
provide additional DIP funding;

(V) From June 5, 2008 to June 8, 2008 CAT refused to commit to providing

additional DIP financing to allow Hard Rock to continue operations;

(w)  On June 8, 2008, Hard Rock approached MclLennan with respect to
providing additional funding;

(x}  On June 9, 2008, CAT refused to provide further DIP financing preferring
to have Hard Rock petitioned into bankruptcy and liquidated;

)] Hard Rock agreed to pay $10,000 as a partial payment towards legal fees

as a condition precedent to negotiations;
(2 Hard Rock and Mcl.ennan commenced negotiations;

(aa) On June 10, 2008, Hard Rock and McLennan agreed in principle to a DIP
loan facility to a maximum amount of $4,300,000.00 and, after Court
approval, to an immediate advance of $1,000,000.00 of that facility (the
“‘Second DIP Agreement”);
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(bb) The Second DIP Agreement provided that upon execution MclLennan

would make funds available and that in the event that the funds were not

borrowed Hard Rock would pay MclLennan a break fee of $100,000;

however, if CAT delivered a bid for the DIP Financing which was

subsequently approved by the Court, the break fee would be reduced by

whatever commitment fee was payable to CAT, to a maximum reduction

of $50,000;

(cc) The Second DIP Agreement was executed and MclLennan arranged to

have the requisite funds available.
(dd) Again, McLennan incurred significant costs

(ee) On June 11, 2008, CAT delivered a DIP financing proposal which was
approved by the court on June 12, 2008. It did not provide for any

commitment fee.
(fl  McLennan demanded payment of the break fee;

(gg) To date Hard Rock has not paid McLennan the $100,000 break fee owing
pursuant to the Second DIP Agreement;

(hh) 1t is just, equitable, and in accordance with the spirit and intent of
Companies’ Creditors Arrangement Act for the court to enforce the break
fee obligation and protect McLennan'’s interests and the integrity of the
process that resulted in the benefits to all stakeholders as a result of
McLennan’s commiiment and co-operation to provide immediate

assistance ;
(i) There are no material facts in dispute;
ai Rule 14 and 20 of the Rules of Civil Procedure; and

(kk)  Such further and other grounds as the lawyers may advise.
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
Motion:

(I The Affidavit of Victor McCullough to be sworn September 8, 2008;

(mm) The pleadings and proceedings herein, including Affidavits filed and

orders made; and

(nn) Such further and other evidence as the lawyers may advise and this

Honourable Court may permit.
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Court File No. 08-CL-7503

ONTARIO
SUPERIOR COURT OF JUSTICE
(Commercial List)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985 C. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
THE HARD ROCK PAVING COMPANY LIMITED AND THE COMPANIES LISTED
ON SCHEDULE "A"

AFFIDAVIT OF CAMERON WETMORE

Sworn: September 5, 2008

I, Cameron Wetmore, of the City of Toronto, MAKE OATH AND SAY:

1. | am an associate with the law firm Solmon Rothbart Goodman LLP (“SRG?™),
counsel for the moving party, McLennan Financing Ltd. (“McLennan”), and, as such,
have knowledge, information and belief of the matters contained in this affidavii. Where
| am advised of facts contained herein, | have indicated the source of that information

and verily believe those facts are true.

2. On September 5, 2008 | was present along with Melvyn Solmon, a partner at
SRG, for a telephone call with Victor McCullough.

3. | am advised by Victor McCullough (*Victor’) and verily believe that he is the
president of the moving party, McLennan.

4, Further | am advised by Victor and verily believe that he is on vacation in the
Dominican Republic and will return to Canada on Sunday, September 7, 2008.

5. Victor was read the contents of his un-sworn affidavit dated September 5, 2008,
over the telephone in my presence on speakerphone, and the exhibits were described

to him. He was familiar with the exhibits.
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6. | am advised by Victor and verily believe that the contents of the un-sworn

affidavit are true and that Victor will swear the affidavit before a commissioner upon his
return to Canada.

7. Now shown to me and marked Exhibit “A” to this my affidavit is a true copy of

the unsworn affidavit of Victor McCullough and its exhibits.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario
this 5th day of September, 2008

/(’“&*W\/L/T

Commissioner for Taking Affidavits
{or as may be)

CAMERON WETMORE
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This is exhibit A, referred fo in the
affidavit of Cameron Wetmore,
sworn before me, this 5th day of

September, 2008.

1

Commissioner for taking affidavits.
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Court File No. 08-CL-7503

ONTARIO
SUPERIOR COURT OF JUSTICE
(Commercial List)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985 C. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
THE HARD ROCK PAVING COMPANY LIMITED AND THE COMPANIES LISTED
ON SCHEDULE "A"

AFFIDAVIT OF VICTOR MCCULLOUGH

Sworn: September 5, 2008

I, Victor McCullough, of the City of Mississauga, MAKE OATH AND SAY:

1. | am the President of McLennan Financing Ltd. (“McLennan”), and, as such,
have knowledge, information and belief of the matters contained in this affidavit. Where
| am advised of facts contained herein, | have indicated the source of that information

and verily believe those facts are true.

2. On May 2, 2008, the Honourable Mr. Justice Spence made an Iinitial Order
pursuant to the C.C.A.A. with respect to Hard Rock Paving Ltd. (“Hard Rock™) in this

proceeding.

3. Extensive negotiations began between Hard Rock and McLennan with respect to
McLennan providing a short term debtor-in-possession (DIP) loan to Hard Rock.

4, On May 5, 2008, McLennan provided a draft DIP financing commitment letter to
Hard Rock for its consideration.

5. Hard Rock requested permission to provide the commitment letter to its secured
creditor, Caterpillar Financial Services Lid. (“CAT”). Acting in good faith, McLennan
allowed Hard Rock {o provide the commitment letter to CAT.



Cid
6. Further, acting in good faith, in order to have immediate funds available for Hard
Rock to meet its obligations, McLennan transferred $1,250,000 into the trust account of
its counsel, Solmon Rothbart Goodman LLP, (“SRG”) before the agreement was
executed.

7. By email dated May 6, 2008, SRG requested confirmation of material information
from Hard Rock. Annexed hereto and marked as Exhibit “A” is a true copy of that

email.

8. Counsel for Hard Rock replied to the information request by email. Annexed
hereto and marked as Exhibit “B” is a true copy of that email dated May 6, 2008.

9. On the evening of May 6, 2008, Hard Rock accepted the terms of McLennan’s
commitment letter. Annexed here to and Marked Exhibit “C” is a true copy of an email

dated May 6, 2008 and the executed commitment letter.

10.  Shortly after getting notice of the accepted commitment letter, CAT reversed its
opposition to DIP financing and used the exact form of agreement negotiated, prepared,
drafted, and reviewed by McLennan, to offer the same business terms that were offered
by MclLennan, to Hard Rock.

11.  On May 7, 2008, CAT reduced the interest rate on the loan from 15% to 12.95%
and reduced the commitment fee from $50,000 to $45,000.

12. McLennan agreed to match the reduced interest rate and commitment fee.

13. On May 9, 2008 CAT further reduced the interest rate to 7.1% and further
reduced the commitment fee to $30,000.

14. On May 12, 2008, there was a court attendance to decide on provision of DIP
financing to Hard Rock wherein counsel for Hard Rock and GE (another secured
creditor of Hard Rock) opposed provision of DIP financing from CAT and argued in
favour of DIP financing from McLennan. However, based on CAT's greater financial
interest in the affairs of Hard Rock the court approved DIP financing on the terms
proposed by CAT.



15.  SRG sought recovery of McLennan’s costs, but the court refused to award those

cosis.

16. Mclennan received no compensation while all of the stakeholders of Hard Rock
benefited from avoiding a liquidation of its assets.

17. By email dated June 8, 2008 counsel for Hard Rock approached SRG on an
urgent basis to ascertain if McLennan would be willing to provide immediate additional

DIP financing. Annexed hereto and marked as Exhibit “D” is a true copy of that email.

18.  McLennan required a partial upfront payment of $10,000 as payment towards its
legal costs, and in light of previous events, any agreement would have to include a
break fee provision, before negotiations took place.

19. On June 10, 2008 SRG received a certified cheque for $10,000 from Hard Rock.
Annexed hereto and marked as Exhibit “E” is a true copy of that cheque.

20.  Further, on June 10, 2008, in response to the urgency of the situation, McLennan
provided a second commitment letter to Hard Rock offering a total of $4.3 million in DIP
financing with $1,000,000 available immediately. The funds were arranged to meet the
Hard Rock’s urgent needs. Annexed hereto and marked as Exhibit “F” is a true copy
of the commitment letter signed by Hard Rock, with the amendments made during the
court attendance, and true copies of the emails of counsel reflecting terms of the
agreement (the “Second DIP Agreement”). This time however, in light of previous
events, the terms of the commitment letter were required to remain confidential.

21.  As set out in the final form of agreement, to protect itself, McLennan included a
break fee provision in the Second DIP Agreement that would become payable in the
event that funds were not borrowed through no fault of McLennan, and provided, that if
CAT was approved to provide additional DIP funding, the break fee would be reduced
by whaiever commitment fee was payable by Hard Rock to CAT to a maximum of
$50,000.

C
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22. [f there had not been an agreement to pay the break fee, McLennan would not

have provided a commitment letter.

23.  On June 11, 2008, CAT decided to submit its own proposal for the provision of
additional DIP financing. Annexed hereto and marked Exhibit “G” is a true copy of an

email advising of CAT’s proposal.

24.  On June 12, 2008, the court approved additional DIP financing to be provided by
CAT. No commitment fee was payable in respect of this additional DIP financing.

25. Hard Rock did not pay the break fee owing to McLennan.

26. On July 18, 2008, SRG demanded payment from Hard Rock, annexed hereto
and marked as Exhibit “H” is a true copy of that letter. There was no response to the

letter from anyone.

27. I am on vacation in the Dominican Republic returning on Sunday, September 7,
2008, and was not aware that materials were needed by Friday of this week. | will
swear this affidavit by no later than Monday September 8, 2008 at 5:00 p.m.

-’

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario '

Commissioner for Taking Affidavits VICTOR MCCULLOUGH

(or as may be)
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This is exhibit A, referred to in the
affidavit of Victor McCullough,
sworn before me, this ... day of

September, 2008.

a Commissioner for taking
affidavits.
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David (\ , 0 j. 3

From: Mel Solmon [mailto:msolmon@srglegal.com]
Sent: Tuesday, May 06, 2008 9:23 AM

To: David Ullmann

Cc: victormccullough@hotmail.com; Mel Solmon
Subject: follow up matters

David

There are a number of follow up matters. Please confirm the following

A

el

1. The $300,000 is necessary for essential payables/expenses from May 7-17.
that the DIP Lender is the named loss payee pursuant to 8.c and we may have to amend par 4 of the
order re CFSL to provide for the DIP Lender in first priority to the extent of its advances to a maximum
of $1,250,000
you will provide asap a draft of the proposed AIO ( amended initial order)
is Ex D now schedule B still accurate
the contact information for the monitor and its representatives
that a copy of the order of Spence j ( initial order) was served on the Ontario and federal governments
pursuant to par 43 of the Initial Order
we will attach the correct schedules to the term sheet letter
that title to the property owned by the Borrowers is as described below and is complete re all properties
owned by the Borrowers described by the following PIN numbers I believe
64023-0065(LT) Land Registry Office #59
64023-0066(LT) Land Registry Office #59
64023-0069(LT) Land Registry Office #59
64023-0071(LT) Land Registry Office #59
64023-0073(LT) Land Registry Office #59
64023-0075(LT) Land Registry Office #59
64023-0344(LT) Land Registry Office #59
64023-0349(LT) Land Registry Office #59
64229-0138(LT) Land Registry Office #59
64457-0112(LT) Land Registry Office #59
64023-0076(LT) Land Registry Office #59
64023-0077(LT) Land Registry Office #59
. 64023-0074(LT) Land Registry Office #59
Thanx
E-mel

BrmET e ER me ae op



This is exhibit B, referred to in the
affidavit of Victor McCullough,
sworn before me, this ... day of

September, 2008.

a Commissioner for taking
affidavits.

019



/5977

Mel Somon
. . _ UeU

From: David Ullmann [DUllmann@mindengross.com]

Sent: Tuesday, May 06, 2008 10:39 AM

To: Me! Solmon

Cc: 'Mel Solmon'; 'David Semley’; 'Manski, Uwe'"; 'Mazur, Chris'; thogan@harrisonpensa.com;
Raymond M. Slattery

Subject: RE: follow up matters

Mel,

The company assures me that $300,000 will be sufficient until Monday May 19th.
| will have the company look into the loss payee issue
I will work on the amended order and send it to you

Exhibit D will have to be revised, but if anything, it will likely show less money is needed by May 19th,
rather than more, according to my client. In otherwords, we can live within Exhibit D. Please note that
all time periods in Exhibit D are shifted by one week, given that the order was not received until May
2nd.

The Monitor is BDO Dunwoody Limited. The two best contact peopie are Uwe Manski, at 416-865-
0200 and Chris Mazur at 1-905-524-1008

Their counsel is Mr. Tim Hogan at Harrison Pensa

Timothy C. Hogan
Harrison Pensa LLP
450 Taibot Street
LONDCN ON NGA 4K3

Direct: 519-661-6743
Facsimile: 519-667-3362
Email: thogan@harrisonpensa.com

The Applicants will be sending out the Orders today. It will be sent to the gov't agencies.

| am not sure about the land PINs and can only say that | sent you everything that was sent to me by
the company's corporate counsel, Mr. Chris Wilson. You can contact him if you have any questions
about that. His contact info is 1-905-835-1163.

| can tell you that GE has consented to your term sheet. | have some minor comments from the
Company that 1 would like to discuss with you. | have not yet heard from CAT. | am hoping for their
consent as well.

In anticipation of this, [ am preparing a short affidavit of David Semley requesting the Court to grant
the DIP.



This is exhibit C, referred to in the
affidavit of Victor McCullough,
sworn before me, this ... day of

September, 2008.

a Commissioner for taking
affidavits.
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From: David Ulimann [DUlimann@mindengross.com]

Sent: Tuesday, May 06, 2008 6:12 PM

To: Mel Sclmon

Ce: 'David Semley!

Subject: Dip Term Sheet

Attachments: Scan001.PDF

Attached is the DIP Agreement which is being signed by my client. I confirm our agreement re
the following business term amendments:

1) your client will agree to our client being able to repay the loan at any time prior to
October 20868,

2) your client acknowledges that we cannot prevent liens being put on during the CCAA process
3) Your client will allow for assets to be sold out of the ordinary course if that sale is
approved by the Court

4) Your client will consider allowing a variance of 10% rather than 5% on the cash flow
projections

5} Your costs in connection with the loan up to and including tomorrow's hearing will not
exceed $15,000.

Thank you.
David

----- Original Message-----

From: David Ullmann

Sent: Tuesday, May 06, 2808 5:44 PM

To: 'David Semley’

Subject: FW: Scan from Xerox WorkCentre

Please sign. The affidavit is on its way

----- Original Message-----

From: administrator@mggg.com [mailto:administrator@mggg.com]
Sent: Tuesday, May €6, 2008 6:44 AM

To: David Ullmann

Subject: Scan from Xerox WorkCentre

Please open the attached document. It was sent to you using a Xerox WorkCentre Pro.

Sent by: Guest [administrator@mggg.com]
Number of Images: 13
Attachment File Type: PDF

WorkCentre Pro Location: MAILROOM 2178A
Device Name: XEROX55-2178a
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My &, 2008

Hard-Reck Faving Company Limited
198 Welland &t

Port Colborna, Ontario

L3K &va

Attn:  David R, Semiey, President

Dear Sirs;

We confirm that Hard-Rock Paving Company Limited (“Hard-Rock”) and the entities listed in
Schedule A" (collectively, the "Borrowars"] recelved protection under the Companies'
Creditars Arrangement Act (Canada) (“GCAA™) pursuant to the arder of th2 Honourabla Mr.
Justice Spence dated May 2, 2008 (the “Initfal Order”).

The Borrowers have requested that McLennan Financing Limited (the “DIP Lendor®) make
available to the Borrowers a credit facllty in the maximum prineipal amount of CAD
$1,260,000.00 for working oapital purpases during the CCAA procesding. The DIP Lendar s
pleased to do 8o on the terms outiined below, The DIF Lender confirms that It has deposited
$1,250,000.00 info the trust mecount of its soliciters, Soimon Rothbart Goodrnan LLF, who are
hareby instructed to deposlt $350,000.00 of same forthwith into the Pesigreted Account (as
defined below) upon the execuffon and defiver of this Agresment by the Eorrowers and the
approval autherizing the berrawings on the terms and conditions outlined in this Term Sheet by
the Superlor Court of Justice for Ontasio (the *Court™).

LOAN FACILITIES

i. BORROWERS: Harg-Rock Paving Company Ltd, and those entities lsted in
Schedule "A”
2. TYPE OF The DIF Lender shal make the following credit facllty (the

FACILITIES/IAMOUNT: “DIF Loan™ avallable to ihe Borrowers supject to the lerms
and conditions 59t out hereln: :

a non-revolving foan In the maximum ameount of GAD
$1,250,000,00 for the purposs of the Borrowers' working
capital requirements. The balance of the Loan In s entirety
{except for the fee referred to in paragraph 11 harein) will be
deposited into a specially designated separate account in the
name of the Hard-Rock Paving Corpany L. (the
“Dosignated Account™). upen the execution and delivery of
this agreement and the expiry of any right to appeal or seek
lenve to appeal from the Order of approval authorizing the
borrewings on the lerms and condifions oulined in this Term
Shest, by the Court,

Ne further funds bayend the $1,260,000,00 set out herein shall
be borrowed from the DIP Lender by the Barrowers without the
prior approval of the Court.

VA
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16% per annum on the dally balance ouks anding under the
DIP Loan. Intorast shall be calculated monthly In arrears as
well after and before maturity, default and judament, with
interest on overdue [nterest at the same rale as on principal,
computed on the defly balance oulitanding at the
aforomentloned rates based en the actual numbar of daya
lapsed divided by 385, and shelf be payatle as hereln set
forth,

Interast shall be payable monthly, due on the last business day
of each calendar month on the balance outstanding under the
DIP Lean and on any other monigs cue and payable
hereunder, both before and after maturlty, dafault or judgment
at the interest rate set forth herein. The first payment on
account of interest shall be on the last business day of tha
month of tha first advance under the DIP Loen,

The DIP Lean, Interest, {ees and sll other amounts payable
hersunder that are stll outstanding at any (Ime, shall be due
and payable on the eariler of the ogowrenze af an Event of
Datault (35 hereinafter defined) or Octaber 31, 2008.

The signature of Hard-Rack Paving Cempany Lid, and the
Monlter shall be requlred in order to meke & withdrawal from
the Designated Account. The DIF Loan shall be drewn from
the Designated Account at the beginning of each week based
on the Barrowers® barrowing neads for that week as outlined in
the Gash Flow attached as Exilblt *D* to tho affidavit of David
Semfey swarn Aprll 28, 2008, a copy of which Cash Flow Is
attached herefo as Schedule "B” (the “Projections™), or as
may have been smended on the written consent of the
Monltor, the DIP Lender and the Borrowers, and subject to:

a. the terms contained in this Term Sheat; and

b. upon fhe satisfacton of the Conditios Precedant (as
herelnaftar defined).

The Monitar shall report to the DIP Lender an a weekly basis
25 to tha use of the DIP Loan by the Barrowers.

All present and Tuture llabilities and obligations of each of the
Borrowers to the DIP Lender including, without limitation, all
present and future obligatlons arlsing hereundsr ghall be
secured and evidenced, as the case may b2, by the following
documents completed in form and substznice satisfactory to
tha DIP lender and its counsel (collectively, the "DIP Lender
Security"):

8. an Amended [nitial Order {inciuding the DIP Charge
provided for thaereln on terms In actordance with the

o

™o
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Commercial List Standard Long Form of Order);
b, General Security Agreaments from each of the Bomowers;

¢ Morigage/charge of land over ali of the real property In
respect of which any of the Borrowers hilve en interest;

4 all suppotling authorizations cerliflcates,
ackrowladgements and legal opinions 3 the DIP Lender
may reasonably require; and

e. such further documentation that the DIP Lander and lis
counsel may reasonably require.

Tha ohligation of the DIP Lender to make available the DiP
Loan Is subject to and conditional vpon each of the followlng
canditions {the “Cenditfons Precedent") which is far the
exclusive benafit of the DIP Lender and, unless walved In
writing by the DIP Lender, shall be fuffiled, satisfied and
parformed prior te the first advance unider the DIP Loan:

a. accepiance by each of (e Borrowers of this Term Sheet;

b. DIP Lendar shal) have recelved the DIF* Lender Security,
in form and content acceplable to the DIF Lender In ils
sule discretion;

¢. Each of the Borrowsrs obtaining an Amsnded nitial Order
in farm and content satisfactory to the DIP Lender on or
by May 12", 2008:

1) authorizing the barrowings on the terms and
conditions outlined in this Term Sheet and
approving sama;

2) creating a court ordered firsl In priority charge
{the "DIP Charga”} in favour of the DIP Lender
ovar ail present and fulure assets, property and
undertaking of each of the Borrowsrs, subjact

* anhly to an adminlstration charge not to axceed
$128,000.00, without the wrillen consent of the
DIP Lender, and approval of the Court, as
security for ail present and future fabllitles and
obiigations of the Borrowers to the DIP Lendsr
{whether diract or Indirect, joint or several,
absajute or eontingent) Including. without
limitatlen, all present and future obligaticns
arising hersunder;

3) prohibiting the granting of any additional liens,
charges, securily inferests ar any other

G
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encumbrances upon any of i e assets, property
ar undertaking of any of the Bemowers without
the prier written consent of the DIP Lender;

grantlng the DIP Lender tha right, upon the
aarller of October 31, 2008 or the occurrence of
an Event of Default (as dsfined below), to
enforce the rights and remecies avallable to it,
upen 3 days written notice to the Borawers by
email to thelr selisitors Minden Grass, atiention
David Ullmann dullmani@imindengross.com
and 2] the |orrowers at
deemlay@hardroskamoup.con,  and to  the
Monitor at umanski@bdo.ca, pursuant to the
Amended Initial Order, this Term Sheet, tha DIP
Lender Securlty, and any addiiional rights and
remedies avallable o it, at law or in equity;

prahiblting any further borroving by any of the
Borrowars, without the prior writien consent of
the DIF Lender;

authonizing {but not obligating) the DIP Lender
lo effest such registraions, fllings end
recardings wheravar the Cip Lender in [is
discration deems appropriate regarding the DIP
Lender Security, and the DIP Charge, Inciuding
reglstration of the Amender! | 1itial Order on tifle
to any of the assets of the Borrowers, Including
those properfies lstad In Schedule "C" annexed

herele;

declaring that the granting »f the security by
each of the Borrowsra pravided for in the DIP
Lender Security (Including the DIP Charge) and
the execution and delivery of all ather
documenis and Inskruments contemplated
herein, the payment of all amounts by the
Borrower to the DIP Lender, including any and
all fees and Interest, and the actlens taken to
perfect and record the DIP Lender Security do
pot  constiiute  sefffemants,  reviewable
transactions, fraudulent preferences, fraddulent
conveyances, conduct mentng an oppression
remedy, or other transactiors which might be
challenged or revlewed undei applicable federal
ar provinciel leglekation;

declaring the Amended Inltial Order, and the
DiP Charge granted therewnclsr, binding upon a
trustee in bankruptey of any of the Borrowers,

C

9 "
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monitor, recelver, interim-roceiver, recelver-
manager or any other officer of the Court;

D) staying any other secured or unsecurad craditor
from exercising any rights agjainst each of the
Borrowers, witheut further ord zr of the Court;

10)declaring the DIP Lender to be an “unaffected
greditol” untder any plen o' arangement or
compromise made by al or any of the
Borrowers and that the indestedness owed io
the DIP Lender undér the DIF Loan shall not be
compromised or arranged uriler any such plan;

and

11)such ather terms and condtions as the DIF
Lender may reesonably desm necessary or
approgriate;

The Amended Initial Qrder shall be In fisll fores and sffect
and shall not have been reversed, stayed, modifisd,
amended or varled, without the express writlen consent of
the DIP Lender, and no epplization or motien (other than
the existing bankruptey applications anc motion to appaint
an Interim recelvar aiready filed as of 1he date hereof by
Caterpillar Financial Services Limited) shall have been
made o the Court for any stay, modiflcation or
amendment of the Initial Order or the Amended Initial
Order and no stay, appeal er leave to appeal with respacl
to same shall be pending,

no Event of Defaut (as defined below) shall have
ocourrad.

In addition to those covamanis sef out inr the DIP Lender
Security, and othar documentation executed of to ba executed
by each of the Bormawers In favour of the D P Lender, sach of
the Borrawers covenant as follows:

B,

none of the Borrowers shafl request, ohtain or consent to
any reversal, stay, modification, amendment or any
varlatlon, of the Initial Order, or the Amanded Initial Order
thet adversely effecis the DIP Loan, without the prior
written consent of the DIP Lender;

sach of the Borrowers shall provide the DIF Lender with at
least two business days advance notles: of all court fifings
made by i, togethar with coples of all related court
materials, and shall provide the DIP Lander with notice of
all court filings that any other parson irtends {o make, as
indinated in any way to any of the Eorrowers by such

wd
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parson, as seon as reasonably practicable after obtaining
knowledge of such intended filings;

each of the Borrowers shall raintain the eurrant insurance
coverage over the Borrowers' asseis and property end
designate the DIP Lender as loss payee as its interest
may apgpear;

sach of the Bomowers shall forthwith provide ihe DIP
Lender with written notice of the occurrenca of an Event of
Default (as defined below);

none of the Borowers shall gramt any {ens, charges,
security interests or any other encumbrances Upan any of
its assets, properly or undertaking, without the DIP

Lender's prior written consent;

none of the Borrowers shall take any steps to sell
tranafer, asslgn or deal in any way with any of their
property, assets or yndettaking out of (he ordinary course
of business, without the prior written consent of the DIP
Lendar;

each of the Horrowers shall pey, wher dus, all siatutory
llens, frusts and other Crown clalms fricluding emplovae
saurce deductlons, GST, PST, EHT, and any payments
required by snpy wark place safsty le2gislation, wages,
vacation pay and insurance pramiums;

each of the Borrowsrs shall only use the DIP Loan for
purposes sat out In this Term Sheet, unless otherwise
agreed to In wiiting by the DIF Lender;

each of the Borrowers shall cause is property, assets and
underieking to be matntained and operated In good
warking condition in aocordance with industry practica and
te parmit the DIP Lender to inspect sech of lis property,
assels and undertaking as the DIP Lencer may reguest;

each of the Barmowers shall take afl necessary steps 1o
ensure all ioenses used in connaction with the operation
of the businesses of the Borrowers are Kept In good

" standing;

each of the Bormowers shaff comply wilth the Projections,
subject fo an allowance for negative varlations for total
disbursarnents and withdrawals in the Projections (which
must be sallsfactory te the DIP Lender] not 1o excesd 5%
of the Projeciions on a cumulative basis fested weekly;
and
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. any refsiners by the any of the Borrowers of & chlef
restructuring officer (or similar type of aclvisor) shall be on-
. tarms asceptable fo the DIP Lender.

tn zddition (o the events of default set out in the DIP Lender
Securly, the following evenis shall canstitute avents of default
(each, an "Event of Defauit’):

a. If any-of the Borrowers fall to pay to the OIP lender when
due any smount of prinoipal, Interset, fees or pther
arounts under the DIP Lban or atherwise, whether by
acceleration or otherwise;

b. if any of the Borowers default in tre observance or
performance of any term, ¢ovenant o1 condition in this
Tarm Sheet, the DIP Lender Security or any other
agreement between the DIP Lender and any of the

Barrowers;

o. if the DIP Lender delermines, acting reasonably, that a
material adverse change hae oecurred after tha date
hereof in respect of any of the businesses, affairs ar
financial candition of any of the Borrowe 's;

d. if there occurs & direct or indirect change of control (as
defined in the OBCA) with respect fo any of the
Barrowers; of

. If (i) the Amended Initial Order is varied without the written
pensent of the DIF Lender or any ott.er order is made
which [s or may be preludlsial to the DIP Lender's
interssts; (if) the Amended Initial Ordsr Is appealed or
leave to appeal is granted; or (i} thée siay of proceadings
contained in the Amended Initiel Qrdar Is terminated or
lifted. '

Upon the earfier of the ocourrence of #n Event of Default or
Octaper 31, 2008, the DIP Lender may Immediately terminate
the DIF Faciltles and enforce, upon 3 days written notlus, as
referred to in paragraph 7.0.4) herein, all of its rights and
remadies against each of the Borrowers and their property.
assets and’ underteking [ncluding, withcut limitation, Lhe
enforcement of the DIP Lender Security; apd all amounts
ouistanding undar tha DIF Loan shall immeciately becama due
and payable without further notice, demand or delay.

The Berrowers shall pay 1o the DIF Lender & fee in the amount
of CAD $50,000.00 which fee shall be fully parned by the DIF
Lender ahd payable hy the Borrowers upon acceptance of this
Term Sheet by each of the Borrowers anc court appraval of
the borrewings on the terms and vondities outlined In this

D
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Term Shest. Each of Barrowars hereby authorlzes the DIP
Lender to draw on the DIP Loan to sefisfy these fees. Ffor
greater certainly, withoui imiting anything contained herein,
these fees shali ba secured by the DIP Lender Security.

12. REPORTING: Each of the Borrowers shal] provide to the DIP Lender such
information that ihe DIF Lender may reasonably réquest from

time to ime ncluding, without Imitation: .

a. a copy of afl reporting previded to the Borrowers by the
Monitor and KPMG inc. Including, with respect ta the cash
flow variance analysis describing and explalning any
changes between actual performance and budget from
the most regently dellvered cash -tow budgel and
projections to the cash flow budger and projectlons
detlvera! I the previous week; and

b. regular progress reports relating to all claims by the
Borrowers against the MTO,

Jg'm'; and Several _

The Borrowers shall be jointly and severally llable for all obligations arising under ihis Temmn

Sheet, the DIP Lender Secunty and the DIP Loan (and all doeuments refaled therato).
l Goyarining Law

This Term Sheet shall be govemed by and construed In accordance wity e laws of the
. Province of Ontara and the laws of Canads appllcable therein.

Costs and Expensoes

The Borrowers shail be responsivle for all reasonable costs, fees and expenses on a full
indemnity basis (including, withaut fimitatian, all legal, financial and otf er advisory fees,
.dishursements and ouf of pocket expenses) incurred by the DIP Lender In corneciion with:

(@)  the tfransactien comernplaied heredn including, without limitation all fees, costs,
gxpenses and dishursements incurred by the DIP Lender In connsction with e
negoliztion, preparation, registration and administration of this Tern Sneet, the DIF
Lender Securlty, the DIF Loan (and all documents related tharsto);

{b)  the enforcement of all rights and remedies under this Term Sheel, the DIF Lender
Security, the DIP Loan (and all documents related thereto): and

{&) all matters related to the CCAA proceedings including, without Imltation, alf eourt
attendances In Canada or elsewhera in connection tharawith.

All such feas and expenses shall be sacured by the DIP Lender Security, whether ar not any
additional funds are advancad.

'Facsimile

W4

o
(



05;‘08/%008 17:28 FAX §056025848 STAPLES oL '\‘ 31
May-06-08  15:52 From-ii63 SERVICES +4i5 864 8213 T-840  P.DID/012  F-378 l}

g

" Facsimila dosuments pertaining 1o this iransactian are o be considered and freated the same
as original documents.

Blzglasure

The Borrowsrs agree not to disclose this Tarm Sheet {or the terms contained hersin) to any
other person, without the prior written consent of the DIF Lender, except in c:nqecnon m_nth tr!e
Borrowar's metion for aourt appraval of the burrowings on the terms and conditions outlined in

this Tanm Sheet.
: Aceaptance

LIf these terms and condillons are acceptable, each of the Borrowers must sgn and return this
' Term Sheet before :00 PM E.5.T, an May 6, 2008, failing which this Term $heet Is of na force

; and effect. SR
Yours try,

" MeLannan Financing/py;«e
"By -

Namae: Victor MoCullougl
Title: President

The undersigned heraby accept the tarms and condltions af this Term Sheet 2nd agree ta be
hound thereby.

Dated at Torante, Ontarin thls  day of May, 2008,
HARD-ROCK FPAVING COMPANY LTD,

By:
Name:
Title:

DIAMOND STONEBRIDGE CONTRACTING INC.

By:
‘Name:
Tithe:

HARD-ROCK HIGHWAY MAINTENANGE INC.

By
Marme;
Title:

7
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" HARD-ROCK CONSTRUCTION INC,

By:
Name:
Title:

942355 ONTARIC LIMITED

By.
Nama:
Title:

942356 ONTARIO LIMITED

By:
I Nama:
| Tites:

340704
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SCHEDULE “A”

~ DIAMOND STONEBRIDGE CONTRACTING INC.

HARD-ROCK HIGHWAY MAINTENANCE INC,
HARD-ROCK CONSTRUCTION INC,
942355 ONTARIO LIMITED

942356 ONTARIO LIMITED
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This is exhibit D, referred to in the
affidavit of Victor McCullough,
sworn before me, this ... day of

September, 2008.

a Commissioner for taking
affidavits.
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| Mel, | 036

As you may know, we are going back to Court on Tuesday for an extension of
the CCAA stay. Although | believe most parties are on board with the extension,
we are once again arguing about a DIP (as the initial DIP is fully drawn). CAT
was asked on Thursday if they would provide the DIP, and they have as yet not
responded. | understand the company needs the DIP no later than Wednesday if
it is to make payroll, etc.

Does your client have any appetite for wandering into this arena again? if it does,
and if CAT refuses to provide a commitment of the DIP tomorrow morning (we
are serving our materials around noon), and subject to receiving my client's
instructions, then | would ask you to be available to come to court on Tuesday
and advise of your client's interest/availability. In terms of a form of agreement, |
assume we would just use the same form as before.

How would arguing against CAT this time be any different from last time? The
new facts are: 1) we have now operated for a month within our cash flows, i.e.
there is some credibility to the Company's fiscal forecasting, and the Company is
generally operating well and generating receivables which it needs time to collect
and there is some limited momentum to the restructuring, and 2} more
importantly, we ran a short sale process in which offers were submitted on June
4. There are some real players in the group which submitted offers, but the
company needs time to coral these offers and negotiate them. | think the court
will be willing to give a short DIP, enough to keep the Company afloat for a few

- weeks, to get this done. It is likely that the offers will improve materially if given

this time. It is also true that some of the offers require the company be a going
concern. CAT will likely suffer a smaller loss if we can complete the going
concern sales, even if they have to swallow the pill of having a DIP placed over
top of them in order to do so. As our materials will show, the Company needs
$990,000 to the end of June. The Company could probably survive on $500-600
til June 25 or so, although | am seeking confirmation from the client on that
number.

1 look forward to hearing from you.

David

David T. Ullmann

Minden Gross LLP

145 King Street West, Suite 2200
Toronto, Ontario, Canada M&H 4G2

Tel: (416) 3694148 Fax: (416) 864-9223
Email: dulimann@mindengross.com
www.mindengross.com

MERITAS LAW FIRMS WORLDWIDE

This communication s for the use of the individual or entity named herein and contains information that may be privileged and
confidential. If you are not the intended recipient, any dissemination, distribution or copying of this message or its contents is
strictly prohibited. |f you have received this message in emor, please advise the sender immediately. Personal inf




This is exhibit E, referred to in the
affidavit of Victor McCullough,
sworn before me, this ... day of

September, 2008.

a Commissioner for taking
affidavits.
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ACCOUNT NUMBER CHANGED

05w 300 LG

DUE TO CERTIFICATION

wOOEAS 3w OGS T 2wD M0

CHEQUE 006893

6893

Net Amt

10,000.00

MCLE MCLENNAN FINANCING LIMITED Jun 09/08
HARD ROCK PAVING CQ. LTD.
Invoice No Inv.Date PO Number Reference Audit No Gross Amt Disct/HB
006R93 Jun 09/08 N/A 09800 cD08S2 10,000.00 0.00
10,000.00 6.00

Distributiecn :

11-09900-0500040 XF 10,000.00

10,000.00



This is exhibit F, referred to in the
affidavit of Victor McCullough,
sworn before me, this ... day of

September, 2008.

a Commissioner for taking
affidavits.
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Melennan Financing Limited

June 10", 2008

Hard Rock Paving Company Limited
198 Welland St '
Port Colborne, Ontario

L3K 5vV8

Atin: David R. Semley, President
Dear Sirs:

We confirm that Hard Rock Paving Company Limited (“Hard Rock”) and the entities listed in
Schedule “A” (collectively, the “Borrowers”) received protection under the Companies’
Creditors Arrangement Act (Canada) (“CCAA?”) pursuant to the orders of the Honourable Mr.
Justice Spence (the “Initial Orders”).

The Borrowers have requested that McLennan Financing Limited (the “DIP Lender”) make
available to the Borrowers a credit facility in the maximum principal amount of CAD $4,300,000
for working capital purposes during the CCAA proceeding, being $1,000,000 forthwith for the
time period until June 30, 2008, and the balance to be drawn after June 30, 2008. The DIP
Lender is pleased to do so on the terms outlined below. The DIP Lender confirms that it will
deposit $1,000,000 into the trust account of its solicitors, Solmon Rothbart Goodman LLP, who
are hereby instructed to deposit $1,000,000.00 into the Designated Account (as defined below)
upon the execution and delivery of this Agreement by the Borrowers and the approval
authorizing the borrowings on the terms and conditions outlined in this Term Sheet by the
Superior Court of Justice for Ontario (the “Court”).

LOAN FACILITIES

1. BORROWERS: Hard Rock Paving Company Ltd. and those entities listed in
Schedule “A”
2. TYPE OF The DIP Lender shall make the following credit facility (the

FACILITIES/AMOUNT: “DIP Loan”) available to the Borrowers subject to the terms
and conditions set out herein:

a non-revolving loan in the maximum amount of CAD
$4,300,000 for the purpose of the Borrowers’ working capital
requirements. The balance of the Loan in its entirety (except
for the fee referred to in paragraph 11 herein) will be

Doc#686223v2d
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3. INTEREST RATE:

4. TERM AND
REPAYMENT:

5. ADVANCES AND
AVAILABILITY:

Doc#696223v2d

deposited into a specially designated separate account in
the: name of the Hard-Rock Paving Company Lid. (the
“Designated Account”), upon the execution and delivery of
this agreement and (except for funds urgently needed to
protect the ongoing business in the interim) the expiry of any
right to appeal or seek leave to appeal from the Order of
approval authorizing the borrowings on the terms and
conditions outlined in this Term Sheet, by the Court.

No further funds beyond the $4,300,000 set out herein shall
be borrowed from the DIP Lender by the Borrowers without
the prior approval of the Court.

15% per annum on the daily balance outstanding under the
DIP Loan. Interest shall be calculated monthly in arrears as
well after and before maturity, default and judgment, with
interest on overdue interest at the same rate as on principal,
computed on the daily balance outstanding at the
aforementioned rates based on the actual number of days
lapsed divided by 365, and shall be payable as herein set
forth.

Interest shall be payable monthly, due on the last business
day of each calendar month on the balance outstanding under
the DIP Loan and on any other monies due and payable
hereunder, both before and after maturity, default or judgment
at the interest rate set forth herein. The first payment on
account of interest shall be on the last business day of the
month of the first advance under the DIP L.oan.

The DIP Loan, interest, fees and all other amounts payable
hereunder that are still outstanding at any time, shall be due
and payable on the earlier of the occurrence of an Event of
Default (as hereinafter defined) or December 31, 2008.

The signature of Hard-Rock Paving Company Litd. and the
Monitor shall be required in order {c make a withdrawal from
the Designated Account. The DIP Loan shall be drawn from
the Designated Account at the beginning of each week based
on the Borrowers' borrowing needs for that week as outlined in
the Cash Flow attached as Exhibit “D” to the affidavit of David
Semley sworn April 28, 2008, a copy of which Cash Flow is
attached hereto as Schedule “B” (the “Projections”), or as
may have been amended on the written consent of the
Monitor, the DIP Lender and the Borrowers; and subject to:

a. the ferms contained in this Term Sheet; and

041



B. DOCUMENTATION AND
SECURITY:

7. CONDITIONS:

Doc#696223vzd

b. upon the satisfaction of the Conditions Precedent (as
hereinafter defined).

The Monitor shall report to the DIP Lender on a weekly basis
as to the use of the DIP Loan by the Borrowers.

All present and future liabilities and obligations of each of the
Borrowers to the DIP Lender including, without limitation, all
present and future obligations arising hereunder shall be
secured and evidenced, as the case may be, by the following
documents compieted in form and substance satisfactory to
the DIP Lender and its counsel (collectively, the “DIP Lender
Security”):

a. an Amended Order (including the DIP Charge provided for
therein on terms in accordance with the Commercial List
Standard Long Form of Order);

b. General Security Agreements from each of the Borrowers,
if required;

c. Mortgage/charge of land over all of the real property in
respect of which any of the Borrowers have an interest;

d. all supporting authorizations, certificates,
acknowledgements and legal opinions as the DIP Lender
may reasonably require; and

e. such further documentation that the DIP Lender and its
counsel may reasonably require.

The obligation of the DIP Lender to make available the DIP
Loan is subject to and conditional upon each of the following
conditions (the “Conditions Precedent”) which is for the
exclusive benefit of the DIP Lender and, unless waived in
writing by the DIP Lender, shall be fulfilled, satisfied and
performed prior to the first advance under the DIP Loan:

a. acceptance by each of the Borrowers of this Term Sheet;

b. DIP Lender shall have received the DIP Lender Security,
in form and content acceptable to the DIP Lender in its
sole discretion;

¢. Each of the Borrowers obtaining an Amended Order in
form and content satisfactory to the DIP Lender on or by
June 10", 2008:

1} authorizing the borrowings on the terms and
conditions outlined in this Term Sheet and

G4z
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2)

3)

4)

5)

7)

approving same,

creating a court ordered first in priority charge
(the “DIP Charge”) in favour of the DIP Lender
over all present and future assets, property and
undertaking of each of the Borrowers, subject
only to an administration charge not to exceed
$125,000, without the written consent of the
DIP Lender,and approval of the Court, as
security for all present and future liabilities and
obligations of the Borrowers to the DIP Lender
(whether direct or indirect, joint or several,
absolute or contingent) including, without
limitation, all present and future obligations
arising hereunder;

prohibiting the granting of any additional liens,
charges, security interests or any other
encumbrances upon any of the assets, property
or undertaking of any of the Borrowers without
the prior written consent of the DIP Lender,

granting the DIP Lender the right, upon the
earlier of December 31, 2008 or the occurrence
of an Event of Default {as defined below), to
enforce the rights and remedies available to it,
upon 3 days written notice to the Borrowers by
email to their solicitors Minden Gross, attention
David Ulimann dullmann@mindengross.com
and to the Borrowers . at
dsemley@hardrockgroup.com and to the
Monitor at umanski@bdo.ca, pursuant to the
Amended Order, this Term Sheet, the DIP
Lender Security, and any additional rights and
remedies available to it, at law or in equity;

prohibiting any further borrowing by any of the
Borrowers, without the prior written consent of
the DIP Lender,;

authorizing (but not obligating) the DIP Lender
to effect such registrations, filings and
recordings wherever the Dip Lender in its
discretion deems appropriate regarding the DIP
Lender Security, and the DIP Charge, including
registration of the Amended Order on title to
any of the assets of the Borrowers, including
those properties listed in Schedule “C” annexed
hereto;

declaring that the granting of the security by

-
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each of the Borrowers provided for in the DIP
Lender Security (including the DIP Charge) and
the execution and delivery of all other
documents and instruments contemplated
herein, the payment of all amounts by the
Borrower to the DIP Lender, including any and
all fees and interest, and the actions taken to
perfect and record the DIP Lender Security do
not constitute settlements, reviewable
transactions, fraudulent preferences, fraudulent
conveyances, conduct meriting an oppression
remedy, or other transactions which might be
challenged or reviewed under applicable federal
or provincial legislation;

8) declaring the Amended Order, and the DIP
Charge granted thereunder, binding upon a
trustee in bankruptcy of any of the Borrowers,
monitor, receiver, interim-receiver, receiver-
manager or any other officer of the Court;

9) staying any other secured or unsecured creditor
from exercising any rights against each of the
Borrowers, without further order of the Court;

10) declaring the DIP Lender to be an “unaffected
credifor” under any plan of arrangement or
compromise made by all or any of the
Borrowers and that the indebtedness owed to
the DIP Lender under the DIP Loan shall not be
compromised or arranged under any such plan;
and

11) such other terms and conditions as the DIP
Lender may reasonably deem necessary or
appropriate;

The Amended Order shall be in full force and effect and
shall not have been reversed, stayed, modified, amended
or varied, without the express written consent of the DIP
Lender, and no application or motion (other than the
existing bankruptcy applications and already filed as of
the date hereof by Caterpillar Financial Services Limited)
shall have been made to the Court for any stay,
modification or amendment of the Initial Orders or the
Amended Order and no stay, appeal or leave to appeal
with respect to same shall be pending (subject to the
urgent need for funds to protect the ongoing business in
the interim);

no Event of Default (as defined helow) shall have

o

~
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occurred.

8. ONGOING COVENANTS: In addition to those covenants set out in the DIP Lender
Security, and other documentation executed or to be executed
by each of the Borrowers in favour of the DIP Lender, each of
the Borrowers covenant as follows:

Doc#696223v2d

a.

none of the Borrowers shall request, obtain or consent to
any reversal, stay, modification, amendment or any
variation, of the s Order, or the Amended Order that
adversely effects the DIP Loan, without the prior written
consent of the DIP Lender;

each of the Borrowers shall provide the DIP Lender with
at least two business days advance notice of all court
filings made by it, together with copies of all related court
materials, and shall provide the DIP Lender with notice of
all court filings that any other person intends to make, as
indicated in any way to any of the Borrowers by such
person, as soon as reasonably practicable after obtaining
knowledge of such intended filings;

each of the Borrowers shall maintain the current
insurance coverage over the Borrowers’' assets and
property and designate the DIP Lender as loss payee as
its interest may appear;

each of the Borrowers shall forthwith provide the DIP
Lender with written notice of the occurrence of an Event of
Defauit (as defined below);

none of the Borrowers shall grant any liens, charges,
security interests or any other encumbrances upon any of
its assets, property or undertaking, without the DIP
Lender's prior written consent;

none of the Borrowers shall take any steps to seli,
transfer, assign or deal in any way with any of their
property, assets or undertaking out of the ordinary course
of business, without the prior written consent of the DIP
l.ender;

each of the Borrowers shall pay, when due, all statutory
liens, trusts and other Crown claims including employee
source deductions, GST, PST, EHT, and any paymenis
required by any work place safety legisiation, wages,
vacation pay and insurance premiums,

each of the Borrowers shall only use the DIP Loan for

'



9. DEFAULT:

Doc#696223v2d

purposes set out in this Term Sheet, uniess otherwise
agreed to in writing by the DIP Lender;

each of the Borrowers shall cause its property, assets and
undertaking to be maintained and operated in good
working condition in accordance with industry practice and
to permit the DIP Lender to inspect each of its property,
assets and undertaking as the DIP Lender may request;

each of the Borrowers shall take all necessary steps to
ensure all licenses used in connection with the operation
of the businesses of the Borrowers are kept in good
standing;

each of the Borrowers shall comply with the Projections,
subject to an allowance for negative variations for total
disbursements and withdrawals in the Projections (which
must be satisfactory to the DIP Lender) not to exceed 5%
of the Projections on a cumulative basis tested weekly;
and

any retainers by the any of the Borrowers of a chief
restructuring officer (or similar type of advisor) shall be on
terms acceptable to the DIP Lender.

In addition to the events of default set out in the DIP Lender
Security, the following events shall constifute evenis of default
{each, an "Event of Default”):

a.

if any of the Borrowers fail to pay to the DIP Lender when
due any amount of principal, interest, fees or other
amounts under the DIP Loan or otherwise, whether by
acceleration or otherwise;

if any of the Borrowers default in the observance or
performance of any term, covenant or condition in this
Term Sheet, the DIP Lender Security or any other
agreement between the DIP Lender and any of the
Borrowers;

if the DIP Lender determines, acting reasonably, that a
material adverse change has occurred after the date
hereof in respect of any of the businesses, affairs or
financial condition of any of the Borrowers;

if there occurs a direct or indirect change of control (as
defined in the OBCA) with respect to any of the
Borrowers; or

if (i) the Amended Order is varied without the written
consent of the DIP Lender or any other order is made

04



10. REMEDIES:

11. COMMITMENT FEE:

12. REPORTING:

Joint and Several

which is or may be prejudicial to the DIP Lender's
interests; (ii) the Amended Order is appealed or leave to
appeal is granted; or (i) the stay of proceedings
contained in the Amended Order is terminated or lifted.

Upon the earlier of the occurrence of an Event of Default or
December 31, 2008, the DIP Lender may immediately
terminate the DIP Facilities and enforce, upon 3 days written
notice, as referred to in paragraph 7.c.4) herein, all of its rights
and remedies against each of the Borrowers and their
property, assets and undertaking including, without limitation,
the enforcement of the DIP Lender Security; and all amounts
outstanding under the DIP Loan shall immediately become due
and payabile without further notice, demand or delay.

The Borrowers shall pay to the DIP Lender a fee in the amount
of CAD $100,000 for the first $1,000,000, and $500,000 for the
next $3,300,000 which fees shall be fully earned by the DIP
Lender and payable by the Borrowers upon acceptance of this
Term Sheet by each of the Borrowers and court approval of
the borrowings on the terms and conditions outlined in this
Term Sheet. Each of Borrowers hereby authorizes the DIP
Lender to draw on the DIP Loan to satisfy these fees. For
greater certainty, without limiting anything contained herein,
these fees shall be secured by the DIP Lender Security.

Each of the Borrowers shall provide to the DIP Lender such
information that the DIP Lender may reasonably request from
time to time including, without limitation:

a. a copy of all reporting provided to the Borrowers by the
Monitor and KPMG [nc. including, with respect to the cash
flow variance analysis describing and explaining any
changes between actual performance and budget from
the most recently delivered cash flow budget and
projections to the cash flow budget and projections
delivered in the previous week; and

b. regular progress reports relating to all claims by the
Borrowers against the MTO.

The Borrowers shall be jointly and severally liable for all obligations arising under this Term
Sheet, the DIP Lender Security and the DIP Loan ( and all documents related thereto).

Doci#B96223v2d

047



048

Governing Law

This Term Sheet shall be governed by and construed in accordance with the laws of the
Province of Ontario and the laws of Canada applicable therein.

Costs and Expenses

The Borrowers shall be responsible for all reasonable costs, fees and expenses on a full
indemnity basis (including, without limitation, all legal, financial and other advisory fees,
disbursements and out of pocket expenses) incurred by the DIP Lender in connection with:

(a) the transaction contemplated herein including, without limitation, all fees, costs,
expenses and disbursements incurred by the DIP Lender in connection with the
negotiation, preparation, registration and administration of this Term Sheet, the DIP
l.ender Security, the DIP Loan (and all documents related thereto);

(b) the enforcement of all rights and remedies under this Term Sheet, the DIP Lender
Security, the DIP Loan (and all documents related thereto); and

(© all matters related to the CCAA proceedings including, without limitation, all court
attendances in Canada or elsewhere in connection therewith.

All such fees and expenses shall be secured by the DIP Lender Security, whether or not any
additional funds are advanced.

Facsimile

Facsimile documents pertaining to this transaction are to be considered and treated the same
as original documents.

Breakout Fee

Upon execution of this Term Sheet, the Borrowers require and the DIP Lender agrees to
arrange for the funds to be ready to be advanced forthwith and the Borrowers agree that if this
borrowing does not occur or any event occurs that prevents this borrowing from proceeding to
completion, that is not the fault of the DIP Lender, the Borrowers shall pay a break fee to the

IP Lender in the amount of $300,000 to cover all costs and expenses, as defined herein, and
or arranging the funds required for this transaction. Peovi Atd  That ta The event The Bomvwer
seeks ogproval of & DIP Loosin (a The amount of f/,0eqa00, | Witk Tha bafonce.
of The (oan provided fiv herein o he subject o 6 sepovade vqreement Fhem the
Disclosure beeak fee Sshall only be ?/00,000.

The Borrowers agree that this Term Sheet is confidential and not to be disclosed in any way,
including the terms contained herein, to any other person, without the prior written consent of
the DIP Lender. In connection with the Borrower's motion for court approval of the borrowings
on the terms and conditions outlined in this Term Sheet, the Borrowers will only disclose this
Term Sheet or any of its particulars, after it is signed by the Borrowers and at such time before
the Borrower’s motion for court approval as is determined by the DIP Lender.

Doc#686223vad



Acceptance
if these terms and conditions are acceptable, each of the Borrowers must sign and refum this

Term Sheet before 10:00 AM E.S.T. on June 10", 2008, failing which this Terrmn Sheet is of no
force and effect.

Yours fruly,
McLeWinancmgjﬂ d
By: .,/'_,{{/ M .
Name: Victor McCulloughf’
Title: President

The undersigned hereby accept ihe terms and conditions of this Term Sheet and agree to be
bound thereby.

Dated at Toronto, Ontario this day of June, 2008.

DIAMOND STONEEBRIDGE CONTRACTING INC.

By: ‘
Name: /
- Tifle: | -

HARD-ROCK HIGHWAY MAINTENANCE iNC. / &m/ﬁa/
Ne Ao
Name: \g M

Title:

HARD-ROCK CONSTRUCTION INC.

By:
Name:
Title:

842355 ONTARIO LIMITED

By:

MName: /
Title:

DockB596223v2d
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942355 OWM? %/

Name
Title: ¢

9
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SCHEDULE “A”

DIAMOND STONEBRIDGE CONTRACTING INC.
HARD-ROCK HIGHWAY MAINTENANCE INC. |
HARD-ROCK CONSTRUCTION INC.
942355 ONTARIO LIMITED

942356 ONTARIO LIMITED
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SCHEDULE “B”

Cash Flow Projections
(to be attached)

Doc#696223v2d
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SCHEDULE “C”

64023-0065(LT) Land Registry Office #59
64023-0066(LT) Land Registry Office #59
64023-0069(LT) Land Registry Office #59
64023-0071(LT) Land Registry Office #59
64023-0073(LT) Land Registry Office #59
64023-0075(LT) Land Registry Office #59
64023-0344(LT) Land Registry Office #59
64023-0349(L.T) Land Registry Office #59
64229-0138(LT) Land Registry Office #59
64457-0112(LT) Land Registry Office #59
64023-0076(LT) Land Registry Office #59
64023-0077(LT) Land Registry Office #59

m. 64023-0074(LT) Land Registry Office #59
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From: David Ullmann [DUllmann@mindengross.com]

Sent: Wednesday, June 11, 2008 10:12 AM

To: Mel Solmon

Cc: victormecullough@hotmail.com; umanski@bdo.ca; Raymond M. Slattery,

dsemley@hardrockgroup.com
Subject: Re: re side agreement re break fee reached at 1:35pm today
Mel,

I confirm that we reached the agreement described below in Court yesterday and that your
email accurately describes the arrangement.

I am copying this email to the Monitor so that it can be considered in the Monitor's review
of your client's offer.

David

David Ullmann

Minden Gross LLP

145 King Street West, Suite 22@0

Toronto, Ontario, Canada M5H 4G2

TEL: (416) 369-4148 Fax : (416) 864-9223 www.mindengross.com MERITAS LAW FIRMS WORLDWIDE
This communication is for the use of the individual or entity named herein and contains
information that may be privileged and confidential. 1If you are not the intended recipient,
any dissemination, distribution or copying of this message or its contents is strictly
prohibited. If you have received this message in error, please advise the sender
immediately. Perscnal information will be treated in accordance with our privacy peolicy which
is available for review at www.mindengross.com

————— Original Message ~----

From: Mel Solmon <msolmon@srglegal.com>

To: David Ullmann

Cc: Victor McCullough <victormccullough@hotmail.com>; Mel Solmon <msolmon@srglegal.com>
Sent: Tue Jun 16 17:56:01 2008

Subject: re side agreement re break fee reached at 1:35pm today

I confirm our discussion this morning that we agreed on behalf of our respective clients that
if Caterpillar and only Caterpillar tenders a signed bid for DIP financing for Hard Rock on
or before 10 am tomorrow morning (“Caterpillar DIP”) that is approved by the court, (
instead of the Mclennan Financing DIP Loan, as reflected in the commitment letter of June
16, 2008 accepted this afternoon ) and advanced to Hard Rock, then the break fee clause
(entitled “Breakout Fee”) in the Mclennan Financing DIP commitment letter of June 18, 2008
will be amended to reduce the break fee from $10e,868. to the greater of

(i) $50,000 or

(ii) $100,000 minus the commitment fee approved by the court for the
Caterpillar DIP

Please confirm by return email



This is exhibit G, referred to in the
affidavit of Victor McCullough,
sworn before me, this ... day of

September, 2008.

a Commissioner for taking
affidavits.
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From: David Ullmann [DUIImann@mindengross.com]
Sent: Wednesday, June 11, 2008 10:57 AM
To: 'MCEACHERN, KATHERINE'; renglish@airdberlis.com; Kjtreacy@kpmg.ca;

bradnewton@kpmg.ca; cmazur@hbdo.ca; dponting@bdo.ca; diane.winters@justice.gc.ca;
harvey@chaitons.com; CHRIS_S@chaitons.com; Raymond M. Slattery;
ahatnay@koskieminsky.com; srappos@blgcanada.com; chill@blgcanada.com;
jmaclellan@blgcanada.com; thogan@harrisonpensa.com; Mel Selmon

Cc: 'WEISZ, STEVEN'; MCGRAW, MICHAEL", dsemley@hardrockgroup.com; Raymond M.
Slattery; umanski@bdo.ca
Subject: Hard Rock DIP - Status

Please be advised that the Applicants did receive today a DIP Term Sheet from CFSL, which was
delivered prior to the 10 AM deadline. The Applicants are reviewing the Term Sheet with the Monitor,
along with the MclLennan Financing Limited Term Sheet delivered yesterday. The terms of the two
Term Sheets remain confidential.

David Ullmann

From: RCBINSON, WENDY [mailto: WENDY.ROBINSON@blakes.com] On Behalf Of MCEACHERN, KATHERINE

Sent: Wednesday, June 11, 2008 9:58 AM

To: David Ullmann; renglish@airdberlis.com; kjtreacy@kpmag.ca; bradnewton@kpmg.ca; cmazur@bdo.ca;
dponting@bdo.ca; diane.winters@justice.gc.ca; harvey@chaitons.com; CHRIS_S@chaitons.com; Raymond M. Slattery;
ahatnay@koskieminsky.com; srappos@blgcanada.com; chill@blgcanada.com; jmaclellan@blgcanada.com;
thogan@harrisonpensa.com; msolman@srglegal.com

Cc: MCEACHERN, KATHERINE; WEISZ, STEVEN; MCGRAW, MICHAEL

Subject: Hard Rock

Please find attached the Supplementary Responding Record of the Applicant, Caterpillar Financial Services Limited.
Katherine

Wendy Robinson

Assistant to Katherine McEachern & Jackie Moher
wendy.robinson@blakes.com

Dir: 416-863-4186

Fax: 416-863-2653

Blake, Cassels & Graydon LLP
Barristers & Solicitors

Patent & Trade-mark Agents

199 Bay Street

Suite 2800, Commerce Court West
Toronto ON M5L 1A9 Canada

Tel: 416-863-2400 Fax: 416-863-2653
blakes.com

This e-mail cornmunication is CONFIDENTIAL AND LEGALLY PRIVILEGED. If you are not the infended recipient, please notify me at the telephone number
shown above or by retumn e-mait and delete this communication and any copy immediately. Thank you.

L'information apparaissant dans ce message électronique est légalement PRIVILEGIEE £T CONFIDENTIELLE. Si ce message vous esi parvenu par erreur, vous
&tes en conséquence prié de nous aviser immédiatement par téléphone ou par courriel. De plus, veuillez détruire ce message immediatement. Merci.
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affidavit of Victor McCullough,
sworn before me, this ... day of

September, 2008.
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$~dmon Rothbart Goodman LLP o
. .isters Lo

Melvyn L. Solmon, B.A.5c., LL.M. (Han)**
Randall M. Rothbart, B.A., LL.B.
Mark L. Goodman, B.A, LL.B.
Avrum D. Slodovnick, LL.B.
Nancy J. Tourgis, B.Sc.H., LLB.
July 18, 2008 James P: McReynolds, B.Comm,, LLB,
. Jonathon M. Kappy, 8.Comm., LLB.
Raffaele Sparano, B.A.(Hen), LLB.

VIA FACSIMILE 416-864-9223 Matthew Valitutti, 8.4, LLB.

. Cameron J. Wetmore, BACS., LLEB.
- Minden Gross LLP
145 King Street West Suite 2200 Member of the New York Bar **

Toronto, Ontario M5H 4G2

Attention: Mr. Raymond Slattery and Mr.
David Ullman

Dear Mr. Slattery and Mr. Uliman:

Re: McLennan Financing Limited, June 10, 2008 Commitment Letter
Our File No.: 15977 — Hard Rock

| have not received a reply to my last correspondence sent July 3, 2008.

This letter will serve as a formal demand for payment of $100,000 currently owing by
your clients pursuant o the break fee provision of the agreement executed on June 10,
2008 (the Agreement).

My client's willingness and ability to provide emergency financing to your clients on
several occasions proved to be of significant value to your clients and specifically
helped to preserve the value of your clients’ assets. As such, your clients are entitled
by court order to pay the full amount owing to my client, and they are contractually
bound to do so.

As you are no doubt aware, both the Court of Appeal for Ontario and the Superior Court
of Justice have recognized the value and enforceability of break fee provisions in the
context of Companies’ Creditor Arrangement Act restructurings. Further, the Superior
Court of Justice has expressly stated that it will not retroactively interfere with break fee
agreements which are entered into by the debtor exercising its business judgment. The
break fee as negotiated by our respective clients was reasonable in the circumstances
and should be honoured.

The amount of $100,000 is now due and owing by your clients. If confirmation that
payment will be made is not received by Tuesday July 22, 2008, by 4:00 p.m. my client
will also be seeking interest on this amount which is accumulating at the prejudgment
rate as prescribed by the Courts of Justice Act. Further please take notice that if fuil

msolmon@srglegal.com

375 University Ave., Suite 7o1, Toronto, ON Ms5G 25
T 416 947.1093 F 416 947.0079
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'péyment is not received by Friday July 25, 2008, my client will take appropriate steps to
enforce its entitlement under the Agreement.

2

o

p. 2

77y

If your clients require further time to pay please advise.
| would ask you to please provide a response as soon as possible.

Thank you very much.

Yours very truly,

SOLMON ROTHBART GOODMAN LLP

Jostog

Melvyn L. Solmon
MLS/ak

cc:  Mr. Stephen J. Weisz, Blake, Cassels & Graydon LLP
Mr. Christopher J. Mazur, BDO Dunwoody Limited
Mr. David Ponting, BDO Dunwoody Limited
Ms. Diane Winters, Department of Justice
Mr. Harvey Chaiton, Chaitons LLP
Mr. Andrew Hatnay, Koskie Minsky LLP
Mr. Sam P. Rappos, Borden Ladner Gervais LLP
Mr. Timothy C. Hogan, Harrison Pensa LLP
Mr. Robb English, Aird Berlis LLP
Mr. Kevin Treacy, KPMG Inc.

msolmon@srglegal.com

375 University Ave,, Suite 7o1, Toronto, ON MsG 2J5
T 416 947.1093 F 416 947.0079



