Court File No. 08-CL-7503

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF THE HARD-ROCK PAVING COMPANY LIMITED
AND THE COMPANIES LISTED ON SCHEDULE “A”
(collectively, the “Applicants”)

NOTICE OF MOTION

BDO Dunwoody Limited as Monitor, will make a Motion to a Judge
of the Commercial List on Tuesday, August 26, 2008 at 10:00 a.m. or as soon
after that time as the Motion can be heard at the Court House, 330 University

Avenue, 8" Floor, Toronto, Ontario.

THE MOTION IS FOR:

1. An Order substantially in the form attached hereto, including without limitation

an Qrder, infer alia:

a. An Order approving the Fifth Report of the Monitor dated August 21,
2008 (the “Fifth Report”) and the Monitor's activities and conduct as

detailed therein;

b. An Order approving the fees and disbursements of the Monitor and the

Monitor's counsel;




c. An Order discharging BDO Dunwoody Limited (“BDO”) as the Monitor
of the Applicants effective immediately and that BDO shall have no
further duties as Monitor, subject to BDO carrying out such functions
and duties as Monitor as may be incidental to the termination of the
CCAA proceedings with the benefit of all protections in favour of BDO
as Monitor as provided for in this Order and all Orders issued in this

proceeding;

d. An order that notwithstanding its discharge, BDO shall continue to
have the protection provided to it by paragraphs 25, 26 and 27 of the
the Amended and Re-Stated Order of Justice Spence dated May 12,
2008 (the “Amended Initial Order”), and these paragraphs shall

continue to apply, mutatis mutandis,

e. An Order that no action or other proceeding shall be commenced
against BDO in any way arising from or related to its capacity or
conduct as Monitor except with prior leave of this court on notice to

BDO;

f. An Order, notwithstanding the issuance of a Bankruptcy Order as
against the Applicants, continuing the Administration Charge as
defined in the Amended Initial Order over all of the property of the
Applicants until the accounts of the beneficiaries under the

Administration Charge have been paid in full;

g. An Order that notwithstanding the issuance of a Bankruptcy Order as




against the Applicants, the balance of the proceeds from the
Transactions (as defined in the Fifth Report) shall continue to be held
in trust by BDO in its capacity as Receiver and Interim Receiver

pending further order of the Court;

h. An Order further to the Order of this Court dated July 21, 2008 and
notwithstanding the issuance of a Bankruptcy Order as against the
Applicants, that the Monitor is hereby authorized and directed to pay fo
Caterpillar Financial Services Limited ("CFSL"} from the proceeds from
the Transactions (as defined in the Fifth Report) the sum due on
account of interest and costs in respect of the Debtor-in-Possession

financing provided by CFSL to the Applicants;

i. An Order that notwithstanding the issuance of a Bankrupicy Order as
against the Applicants, the Monitor is hereby authorized and directed
to pay from the proceeds of receivables collected by the Applicants the
sum due by the Applicants for amounts outstanding and payable in
respect of salary directly due to employees for services performed and
source deductions due to crown agencies for employees of the

Applicants for the period of August 16, 2006 to August 26, 2008.

2. Such further and other relief as to this Honourable Court may seem just.

THE GROUNDS FOR THE MOTION ARE:

1. On May 2, 2008 the Applicants applied for and were granted protection from their

creditors under the Companies’ Creditors Arrangement Act R.S.C. 1985, ¢.C-38,




as amended (the “CCAA”) (the “Initial Order”). Pursuant to the Initial Order, this
Honourable Court appointed BDO as the Court-Appointed Monitor of the

Applicants;

. On May 12, 2008 the Initial Order was amended and re-stated (the “Amended

and Re-Stated Initial Order”);

. BDO has satisfied all of its obligations as Monitor in these Proceedings pursuant

to the CCAA,

. The Administration Charge was granted (at paragraph 30 of the Amended and
Re-Stated Initial Order) to secure the fees of BDO, KPMG, counsel to the Monitor
(Harrison Pensa LLP) and counsel to the Applicants and was amended to be an

aggregate sum of $500,000 by way of court order dated July 9, 2008;

. Pursuant to the Amended and Re-Stated Initial Order the Monitor and counsel to

the Monitor shall be paid their reasonable fees and disbursements;

. Pursuant to the Amended and Re-Stated Initial Order the Monitor and its legal
counsel shall pass their accounts from time to time as referred to a Judge of this

Honourabie Court;

. Pursuant to the Order of this Honourable Court dated July 21, 2008 any amount
outstanding and payable to CFSL in respect of the DIP Loan on account of
interest and costs shall be paid forthwith by the Applicants out of the proceeds
from the Transactions on CFSL providing an accounting and as authorized by

further order of this Court;




8. Salary and source deductions are owing for employees of the Applicants for the

period of August 16, 2008 to August 26, 2008;

9. Rules 2.03, 3.02 and 37 of the Rules of Civil Procedure, R.R.O. 1990 reg 194 as

amended; and

10.Such further and other grounds as counsel may advise and this Honourable

Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of
the motion:

1. The Monitor's Fifth Report dated August 21, 2008;

2. Affidavits of representatives of BDO Dunwoody Limited as Monitor and
Harrison Pensa LLP as Monitor's counsel with respect to fees;

3. Such further and other materials as counsel may advise and this Honourable
Court may permit.

August 21, 2008 HARRISON PENSA LLP
Barristers & Soiicitors
450 Talbot Street
London, ON NB6A 5J6
Timothy C. Hogan
LSUC #36553S
Tel: (519) 679-9660
Fax: (519) 667-3362
Solicitors for the Monitor
TO: Service List




SCHEDULE “A”

Diamond Stonebridge Contracting Inc.
Hard-Rock Highway Maintenance Inc.
Hard-Rock Construction Inc.

942355 Ontario Limited




SERVICE LIST

MINDEN GROSS LLP
Barristers & Solicitors
145 King Street West
Suite 2200

Toronto CN M5H 4G2

Raymond M. Slattery (LSUC #20479L)
416-369-4149

416-864-9223 fax

rstattery @ mindengross.com

David T. Ullmann (LSUC #423571)
416-369-4148

416-864-9223 fax

dullmann@ mindengross.com

Solicitors for the Hard-Rock Group of Companies

BLAKE, CASSELS & GRAYDON LLP
Box 25, Commerce Court West
Toronto ON M5L 1A9

Steven J. Weisz
416-863-2616
steven.weisz @ blakes.com

Katherine McEachern
416-863-2566
katherine.mceachern @blakes.com

Michael McGraw
416-863-4247

416-863-2653 fax
michael.mcgraw @blakes.com

Solicitors for Caterpillar Financial Services Limited

AIRD & BERLIS LLP
BCE Place, 18™ floor
Box 754, 181 Bay Street
Toronto ON M5J 279




D. Robb English
416-865-4748
416-863-1515 fax
renglish@ airdberlis.com

Solicitors for The Toronto-Dominion Bank

BORDEN LADNER GERVAIS LLP
40 King Street West
Toronto ON M5H 3Y4

James Macl.ellan
416-367-6592
416-361-7350 fax
imaclellan @ blgcanada.com

Sam Rappos
416-367-6033
416-361-7306 fax
srappos @bigcanada.com

Solicitors for The Guarantee Company of North America

HARRISON PENSA
450 Talbot Street
P.O. Box 3297
London ON NBA 4K3

Timothy C. Hogan
519-661-6743
519-667-3362 fax

thogan @ harrisonpensa.com

Solicitors for BDO Dunwoody Limited




CHAITONS LLP
185 Sheppard Avenue West
Toronto ON M2N 1M9

Harvey Chaiton
416-218-1129
416-218-1849 fax
harvey @chaitons.com

Christopher Staples
416-218-1147
416-218-1847 fax
chris_s@chaitons.com

Solicitors for GE Capital Canada

GLAHOLT LLP

141 Adelaide Street West
Suite 800

Toronto ON M5H 3L5

John Margie
416-368-8280
416-368-3467 fax
im@glaholt.com

Solicitors for Lafarge Canada Inc.

GOLDMAN SLOAN NASH & HABER LLP
480 University Avenue

Suite 1600

Toronto ON M5G 1V6

Irwin D. Qzier
416-597-3381
416-597-3370 fax
ozier@gsnh.com

Solicitors for Emco Corporation




10.

11.

KOSKIE MINSKY LLP
20 Queen Street West
Suite 900, Box 52

Toronto ON M5H 3R3

Andrew J. Hatnay
416-595-2083
416-204-2872 fax
ahatnay@kmiaw.ca

Demetrios Yiokaris
416-595-2130
416-204-2810 fax
dviokaris@kmlaw.ca

Solicitors for International Union of Operating Engineers, Local 793 and
Labourers International Union of North America, Local 837

GOWLINGS LAFLEUR HENDERSON LLP
Suite 1600

1 First Canadian Place

100 King Street West

Toronto ON M5X 1G5

Kenneth W. Movat
416-369-7211

416-862-7661 fax
kenneth.movat@ gowlings.com

Solicitors for Weinmann Electric Limited

RICKETTS, HARRIS LLP
Suite 816

181 University Avenue
Toronto ON M5H 2X7

Gary H. Luftspring
647-288-3362

416-364-1697 fax
glufispring@ricketisharris.com

Solicitors for The Guarantee Company of North America as directors and
officers insurer of Hard Rock Paving and its directors and officers




2.

13.

14.

SULLIVAN MAHONEY LLP
40 Queen Street

Box 1360

St. Catharines ON L2R 622

Joseph M. Gottli
905-688-6655

905-688-5814 fax

imgottli @ sullivan-mahoney.com

Solicitors for The Corporation of the City of Thorold

TORKIN MANES COHEN ARBUS LLP
151 Yonge Street

Suite 1500

Toronto ON M5C 2W7

Max Shafir, Q.C.
416-360-4737
416-863-0305 fax
mshafir@torkinmanes.com

Solicitors for Pre-Con Inc.

FLETT BECCARIO
190 Division Street
PO Box 340

Welland ON L3B 5P9

Steven N. Latinovich
805-732-4481

905-732-2020 fax

slatinovich @flettbeccario.com

Solicitors for Highway Clearing & Guardrail Fencing Limited




15.

16.

17.

18.

PALLETT VALO LLP

90 Burnhamthorpe Road West
Suite 1600

Mississauga ON L5B 3C3

Anna M. Esposito
905-273-3022 ext. 260
905-273-6920 fax
aesposito @ pallettvalo.com

Solicitors for The Murray Group Limited and Toromont Industries Inc cob as

Battiefieid Equipment Rentals

MALO, PILLEY AND LEHMAN
1067 Bloor Street West
Toronto ON M6H 1M5

Brian P. Pilley
416-534-3555 ext. 205
416-534-7625 fax
bppilley @ belinet.ca

Solicitors for Harris Rebar/Harris BBR-PT

LAZIER HICKEY LLP
25 Main Street West
15" floor

Hamilion ON L8P 1H1

Peter J. Sullivan
905-525-3652
905-525-6278 fax
sullivanp| @ lazierhickey.com

Solicitors for Bermingham Construction Limited

XEROX CANADA LTD.
33 Bloor Street East
Toronto ON M4W 3H1

Jason Moyse
416-413-2805
416-972-5530 fax
lason.moyse @xsrox.com




19.

20.

21.

22.

WATEROUS, HOLDEN, AMEY, HITCHON LLP
20 Wellington Street
Brantford ON N3T 5V6

Patrick R. Corless
519-759-6220

519-759-8360 fax

pcorless @waterousholden.com

Solicitors for Con Cast Pipe Limited

DEVRY, SMITH & FRANK LLP
95 Barber Greene Road

Suite 100

Toronto ON M3C 3E9

Mark Mancini
416-449-1400
416-449-7071 fax
mark.mancini@devrylaw.ca

Solicitors for Fowler Construction Company Limited

BLANEY MCMURTRY LLP
2 Queen St. E., Suite 1500
Toronto ON MbC 3G5H

Michele Hecke
416-593-3935
416-593-5437 fax
mhecke @blaney.com

Solicitors for Dufferin Construction Company, a division of St. Lawrence
Cement Inc.

SACCO CONSTRUCTION LIMITED
Jessica Fiore

416-777-4866
jessicafiore @live.com

Fred Sacco
905-357-4147




23.

24.

25.

SOLMON ROTHBART GOODMAN LLP
375 University Avenue

Suite 701

Toronto ON M5G 245

Melvyn L. Solmon
416-947-1093
416-947-0079 fax
msoimon@srglegal.com

Solicitors for McLennan Financing Limited

LAZIER HICKEY LLP
25 Main Street West
15" floor

Hamilion ON L8P 1H1

Gerald B. Aggus
905-525-3652
905-525-6278 fax

aggusqg @lazierhickey.com

Solicitors for Waterford Sand & Gravel Limited

LANG MICHENER LLP
Brookfield Place

181 Bay Street, Suite 2500
PO Box 747

Toronto ON M5J 2T7

David Hager
416-307-4074
416-304-3752 fax
dhager@langmichener.ca

Martin D. Rabinovitch
416-307-4115

416-365-1719 fax

mrabinovitch @langmichener.ca

Solicitors for The Miller Group




26.

27.

28.

29.

CANADA REVENUE AGENCY
c/o Department of Justice
Ontario Regional Office

The Exchange Tower, Box 36
130 King Street West, Suite 3400
Toronto, ON M5X 1K6

Diane Winters

416-973-3172

416-973-0810 fax

diane.winters @justice.gc.ca
MINISTRY OF FINANCE (ONTARIO)
Legal Services Branch

33 King Street West

6" Floor

Oshawa, ON L1H 8H5

Kevin J. O’Hara
905-433-6934
905-436-4510 fax
Kevin.ochara@fin.gov.on.ca

HEENAN BLAIKIE LLP
Barristers & Solicitors

P.O. Box 185, Suite 2600

200 Bay Street

South Tower, Royal Bank Plaza
Toronto, ON M5J 2J4

Kenneth D. Kraft
416-642-6822

416-380-8425 fax
kkrait@heenan.ca

Solicitors for Shell Energy North America (Canada) Inc.

MILLER THOMSON LLP
Barristers & Solicitors
600, 60 Columbia Way
Markham, ON L3R 0C9

Michael Shell
905-415-6709
905-415-6777
mshell@ millerthomson.com




Solicitors for Canadian Asphalt Industries Inc.



Court File No. 08-CL-7503
ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE TUESDAY, THE 26th DAY

OF AUGUST, 2008

|
JUSTICE WILTON-SIEGEL )

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF THE HARD ROCK PAVING COMPANY LIMITED
AND THE COMPANIES LISTED ON SCHEDULE “A”
(collectively, the “Applicants”)

ORDER

THIS MOTION made by BDO Dunwoody Limited ("BDO”), in its capacity as

Monitor of the Applicants, (the “Monitor”) for an Order:

(a) if necessary, abridging the time for service of the Notice of Motion and
Motion Record herein, validating the service of such motion material
and dispensing with the service of such motion material on interested

parties not served;

(by  An Order approving the Fifth Report of the Monitor dated August 21,
2008 (the “Fifth Report”) and the Monitor's activities and conduct as

detailed therein;




(c)

(d)

(e)

()

(g)

An Order approving the fees and disbursements of the Monitor and the

Monitor's counsael;

An Order discharging BDO Dunwoody Limited (*BDO”) as the Monitor
of the Applicants effective immediately and that BDO shall have no
further duties as Monitor, subject to BDO carrying out such functions
and duties as Monitor as may be incidental to the termination of the
CCAA proceedings with the benefit of all protections in favour of BDO
as Monitor as provided for in this Order and all Orders issued in this

proceeding;

An order that notwithstanding its discharge, BDO shall continue to
have the protection provided to it by paragraphs 25, 26 and 27 of the
Amended and Re-Stated Order of Justice Spence dated May 12, 2008
(the “Amended Initial Order”), and these paragraphs shall continue to

apply, mutatis mutandis,

An Order that no action or other proceeding shall be commenced
against BDO in any way arising from or related to its capacity or
conduct as Monitor except with prior leave of this court on notice to

BDO;

An Order, notwithstanding the issuance of a Bankrupicy Order as
against the Applicants, continuing the Administration Charge as
defined in the Amended Initial Order over all of the property of the

Applicants until the accounts of the beneficiaries under the



(h)

(1)

)

(k)

Administration Charge have been paid in full;

An Order that notwithstanding the issuance of a Bankruptcy Order as
against the Applicants, the balance of the proceeds from the
Transactions (as defined in the Fifth Report) shall continue to be held
in trust by BDO in its capacity as Receiver and Interim Receiver

pending further order of the Court;

An Order further to the Order of this Court dated July 21, 2008 and
notwithstanding the issuance of a Bankruptcy Order as against the
Applicants, that the Monitor is hereby authorized and directed to pay to
Caterpillar Financial Services Limited (“CFSL”) from the proceeds from
the Transactions (as defined in the Fifth Report) the sum due on
account of interest and costs in respect of the Debtor-in-Possession

financing provided by CFSL to the Applicants;

An Order that notwithstanding the issuance of a Bankruptcy Order as
against the Applicants, the Monitor is hereby authorized and directed
o pay from the proceeds of receivables collected by the Applicants the
sum due by the Applicants for amounts outstanding and payabie in
respect of salary directly due to employees for services performed and
source deductions due to crown agencies for employees of the

Applicants for the period of August 16, 2006 to August 26, 2008.

Such further and other relief as this Honourable Court may deem just.




was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Fifth Report of BDQ in its capacity as Monitor, on hearing
the Applications for Bankruptcy Orders in respect of the Applicants in Court
File Nos. 31-207546-T, 31-207545-T, 31-207544-T, 31-207543-T, and 31-
207542-T, on making an Order in Court File No. CV-08-00007504-00CL this
date appointing BDO as Receiver and Manager under section 101 of the
Courts of Justice Act and Interim Receiver under section 47(1) of the
Bankruptcy and Insolvency Act of all of the assets and undertaking of the
Applicants, and on hearing the submissions of counsel for the Applicants,
counsel for BDO, counsel for Caterpillar Financial Services Limited (“CFSL."),
and counsel for GE Capital Canada (“GE"), and all other counsel in

attendance;

THIS COURT ORDERS that the time for service of the Notice of Motion and the
Motion Record is hereby abridged so that this Motion is properly returnable today
and that any requirement for service of the Motion and the Motion Record on any
parties other than the parties actually served with the Notice of Motion and the

Motion Record is hereby dispensed with.

THIS COURT ORDERS that the Fifth Report of the Monitor and the Monitor's

activities and conduct as detailed therein be and are hereby approved.




THIS COURT ORDERS that the fees and disbursements of the Monitor, in the
amount of $441,051.18, inclusive of GST, as disclosed in the Affidavit of Uwe

Manske sworn August 20, 2008, be and are hereby approved.

THIS COURT ORDERS that the fees and disbursements of counsel to the
Monitor, in the amount of $114,268.57, inclusive of GST, as disclosed in the

Affidavit of Melinda Vine sworn August 20, 2008, be and are hereby approved.

THIS COURT ORDERS AND DECLARES that BDO be discharged as the
Monitor of the Applicants effective immediately and that BDO shall have no

further duties as Monitor, subject to paragraph 6 of this Order.

THIS COURT ORDERS that notwithstanding the discharge of BDO as Monitor,
BDO may carry out such functions and duties as Monitor as may be incidental to
the termination of the CCAA proceedings. In carrying out such functions and
duties, BDO shall continue to have the benefit of all of the protections in favour
of them as Monitor as provided for in this Order and such other Orders as have

been issued in these proceedings.

THIS COURT ORDERS that no action or other proceeding shall be commenced
against BDO in any way arising from or related to its capacity or conduct as

Monitor of the Applicants except with prior leave of this court on notice to BDO.




10.

11.

12.

THIS COURT ORDERS that notwithstanding its discharge BDO shall continue to
have the protection provided to it by paragraphs 25, 26 and 27 of the Amended

Initial Order, and these paragraphs shali continue to apply, mutatis mutandis.

THIS COURT ORDERS that notwithstanding the issuance of the Bankruptcy
Order, the balance of the proceeds from the Transactions (as defined in the Fifth
Report) shall continue to be held in trust by BDO in its capacity as Receiver and

Interim Receiver pending further order of the Court.

THIS COURT ORDERS that further to the Order of this Court dated July 21,
2008, and notwithstanding the issuance of the Bankruptcy Order, the Monitor is
hereby authorized and directed to pay to CFSL from the proceeds from the
Transactions (as defined in the Fifth Report) the sum due on account of interest
and costs in respect of the Debtor-in-Possession financing provided by CFSL to

the Applicants.

THIS COURT ORDERS that notwithstanding the issuance of the Bankruptcy
Order, the Monitor is hereby authorized and directed to pay from the proceeds of
receivables collected by the Applicants the sum due to the Applicants for
amounts outstanding and payable in respect of salary directly due to employees
for services performed and source deductions to Crown Agencies for employees

of the Applicants for the period of August 16, 2008 to August 26, 2008.

THIS COURT ORDERS AND DECLARES that notwithstanding the Bankruptcy

Order the Administration Charge as defined in the Amended Initial Order over ali




of the Property of the Applicants shall continue until the accounts of the

beneficiaries under the Administration Charge have been paid in full.

Justice — Ontario Superior Court of Justice-
Commercial List



SCHEDULE “A”

Diamond Stonebridge Contracting Inc.
Hard-Rock Highway Maintenance Inc.
Hard-Rock Construction Inc.

942355 Ontario Limited




Q0 1 LL9EL
HOLINOW 2yi 10} SI0HdI0S

29ce-299 (615) xed
0996-6£9 (615) 181

SEGS9E# ONST
ueBoH 0 Ayjowr |

EMP VON OLBUQ ‘uopuoT
1£2¢€ X0g "O'd

10014 51 198G 10018 1 0SY
SI0)DI|0S pue sisjstiued
47 ESUed uostleH

H34HO

3OILSNr 40 LHNOO HOIK3dNS
OIHVINO

£0S./-10-80 'ON 9li4 LUnoD
(.Siueolddy,, 8y} ‘Aj@Ano8|jo0)
& TINATHOS NO AILSHT STINVANOD FHL ANY QILIA ANVANOD ONIAYC MO0H-GHVYH THL 40 INIWNIONYHHY
HO FSIANOHAINOD 40 NV 1d ¥ 40 HILIYIN IHL NI NV

A3IANINY SV '9€-0 06861 "O'S'H LOV INTFWIONYHYY
SHOLIAIHD SAINVIWOO 3HL 4O HILIVYN FHL NI



IN THE MATTER OF THE COMPANIES’ CREDITORS

ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR

ARRANGEMENT OF THE HARD-ROCK PAVING COMPANY LIMITED AND THE COMPANIES

LISTED ON SCHEDULE “A”
(collectively, the “Applicants™)
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