Court File No. 08-CL-7503

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985 C. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
THE HARD ROCK PAVING COMPANY LIMITED AND THE COMPANIES LISTED
ON SCHEDULE “A”

AFFIDAVIT OF WILLIAM SCARLETT
(SWORN JULY }18;2008)

I, WILLIAM SCARLETT, of the City of Burlington, in the Province of Ontario,

MAKE OATH AND SAY AS FOLLOWS:

1.

I am Senior Territory Manager of Caterpillar Financial Services Limited (“CFSL”), and
as such, I have knowledge of the matters hereinafter deposed to. Where my knowledge is
based upon information provided to me by others, I have stated the source of the

information and I believe it to be true.

2. I'make this Affidavit in response to GE’s position that a vesting order ought not to be
issued in this case unless GE is paid in full in respect of its leases.

3. CFSL also has lease agreements with the Applicants. Attached hereto as Exhibit “A” is a
copy of a sample lease agreement between CFSL and Hard Rock.

4. The sample lease agreement provides at paragraph 15 of its terms and conditions that

“Subject to Lessee’s right to use and possess the Units, as provided in this Lease and
subject to sections 13 and 14 (as applicable), title to and ownership of the units shall

remain in Lessor.”



10.

Attached hereto as Exhibit “B” is a copy of the amounts required to be paid in order to
satisfy Hard Rock’s obligations in full, as of July 21, 2008. Of the amounts owing to
Hard Rock, approximately $2.8 million is owing in respect of the lease agreements
between CFSL and Hard Rock.

The total amount owing to CFSL, excluding the DIP loans, is approximately $32 million.

CFSL has first priority security over all assets including the quarry and the asphalt plant,

which is being sold. An amount from the sale proceeds must be allocated to these.

If GE is correct that it is entitled to be paid in full for the equipment that is the subject
matter of its lease agreements and other financing agreements, then CFSL is entitled to
the same, based on the same rationale with respect its leases. There are insufficient funds
payable out of the proceeds of sale to accommodate payment for the amounts owing
under any validly perfected lease financings as additional funds are subject to CFSL’s
first priority security interest in the other assets of the business, including the quarry and
the asphalt plant. Therefore it is appropriate that the assets which are subject to validly
perfected lease financings be monetized and allocated a value based on appraised values

as determined by the Court.

The position of GE is contrary to their position in May, 2008 in respect of the DIP
financing provided to the company by CFSL. Attached hereto as Exhibit “C” is a copy of
an email exchange between counsel for GE and counsel for CFSL in which GE
acknowledged that it would be subordinated by any DIP charge. The position of GE that
it be paid in full contradicts this acknowledgment.

I also note that no independent opinion as to the validity and priority of GE’s security has
been provided by the Monitor or otherwise. To the extent that any of GE’s security is
found not be valid or have priority, then CFSL would have entitlement to look to those
assets purporting to be subject to GE’s first priority security, as CFSL has a general

security agreement over all assets of Hard Rock.



11.  Itherefore swear this Affidavit in response to the position of GE, and for no other or

improper purpose.

SWORN before me at the ) %
City of OQakville, Ontario ) / : K -
? of July, 2008 ) WETT




This is Exhibit “A” referred to in
Affidavit of William Scarlett
sworn the day of July, 2008

A COMMISSIONER, ETC.
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This is Exhibit “B” referred to in
Affidavit of William Scarlett
sworn the day of July, 2008

A COMMISSIONER, ETC.
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WEISZ, STEVEN

From: Harvey Chaiton [Harvey@chaitons.com]
Sent: Friday, May 02, 2008 11:24 AM

To: WEISZ, STEVEN

Subject: Re: Hard-Rock

To be clear though, this assumes the DIP finanacing is otherwise acceptable to GE

————— Original Message-----

From: “"WEISZ, STEVEN" <STEVEN.WEISZ@blakes.com>

To: Harvey Chaiton <Harvey@chaitons.com> Creation Date: 5/2 10:03 am
Subject: Re: Hard-Rock

I confirm you advised that GE(in whatever capacity it is involved with the debtors) agrees
that it will be subordinated by any DIP Charge.

Steven J. Weisz
steven.weisz@blakes.com
Dir: 416.863.2616
Cell: 647.295.2616

Blake, Cassels & Graydon LLP
Barristers & Solicitors

Patent & Trade-mark Agents

199 Bay Street

Suite 2800, Commerce Court West
Toronto ON MS5L 1A% Canada

Tel: 416-863-2400 Fax: 416-863-2653
http://www.blakes.com/

This e-mail communication is CONFIDENTIAL AND LEGALLY PRIVILEGED. If you are not the
intended recipient, please notify me at the telephone number shown above or by return e-
mail and delete this communication and any copy immediately. Thank you.

L'information apparaissant dans ce message €lectronique est légalement PRIVILEGIEE ET
CONFIDENTIELLE. Si ce message vous est parvenu par erreur, vous étesg en conséquence prié
de nous aviser immédiatement par téléphone ou par courriel. De plus, veuillez détruire ce
message immédiatement. Merci.

From: Harvey Chaiton <Harvey@chaitons.coms
To: WEISZ, STEVEN

Sent: Fri May 02 09:52:46 2008

Subject: Hard-Rock

Steve
I confirm that the proposed DIP financing will provide for a DIP Charge in priority to all
claims except the Admin Charge
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