Court File No.: 08-CL-7503
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, C.C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF THE HARD-ROCK PAVING COMPANY LIMITED
AND THE COMPANIES LISTED ON SCHEDULE “A”
(collectively the “Applicants™)

AFFIDAVIT OF TARA WISHART
SWORN THE 12TH DAY OF MAY, 2008

I, Tara Wishart, of the Town of Markham, in the Province of Ontario, MAKE OATH

AND SAY:

Overview

1. I am a Senior Surety Claims Adjuster at The Guarantee Company of North America
(“GCNA™) and as such, I have knowledge of the matters to which I hereafter depose, except
where I expressly indicate that I have obtained information from others, in which case I believe

such information to be true.

2. This Affidavit is made in connection with the hearing scheduled for Monday May 12,
2008 (the “May 12 Hearing™) in the proceedings commenced by the Applicants in the Ontario
Superior Court of Justice (Commercial List) (the “Court”) pursuant to the Companies’ Creditors

Arrangement Act (the “CCAA Proceedings™). I am advised by Mr. Sam Rappos of Borden
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Ladner Gervais LLP (“BLG”), counsel for GCNA, that the May 12 Hearing is for the purpose of

approving debtor-in-possession (“DIP”) financing for the Applicants.

3. This Affidavit is sworn in support of GCNA’s position that the administration of the
CCAA Proceedings must be in accordance with the Construction Lien Act (Ontario) (the
“CILA”) and that the provisions of the draft undertaking to comply with the CLA on Bonded
Projects (as defined below) circulated by BLG to counsel to the Applicants, among others, on
May 7, 2008 (as such. draft undertaking may be amended and revised, the “Undertaking”) be
incorporated into any amended initial order to be granted by the Court in the CCAA Proceedings.
It is also sworn in opposition to the issuance by the Court of an amended initial order in the
CCAA Proceedings which does not require the Applicants to abide by the terms of the
Undertaking and/or which grants a blanket DIP lender charge on payments received by the
Applicants from an Obligee (as defined below) or on an Obligee’s behalf on account of any one

of the Bonded Projects.

Relationship Between GCNA and Hard Rock

4. GCNA established a surety bonding facility for Hard-Rock Paving Company Limited
(“Hard-Rock”) to issue Performance Bonds and Labour and Material Payment Bonds
(collectively referred to as “Bonds™). As security for the payment and performance of the
obligations owed by Hard-Rock and each of the other Applicants to GCNA under the surety
bonding facility, each of the Applicants granted security interests in all of their present and after-
acquired personal property to, and executed indemnity agreement in favour of GCNA (the

“Indemnity Agreement”).
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5. In general, a Performance Bond guarantees to the owner of a project (called the
“Obligee” in the Performance Bond) that the contractor (called the “Primcipal” in the
Performance Bond) will perform the contract. The Performance Bond further provides that if the
Principal defaults in the performance of the contract, the surety will arrange for completion so
long as the Obligee has performed its obligations under the contract and complied with the terms

and conditions of the Performance Bond.

6. In general, a Labour and Material Payment Bond guarantees to the Obligee that the
suppliers of material and services to the Principal on the bonded project will be paid their
outstanding accounts in accordance with the terms and conditions of the Labour and Material

Payment Bond.

7. Over the years, GCNA has issued numerous Bonds to Hard-Rock. Attached hereto and
marked as Exhibit “A” is a partial and preliminary list of issued Bonds. The contracts referred
to in Exhibit “A” under the heading Contract Description are herein referred to collectively as

the “Bonded Projects”.

Claims on the Bonds

8. Beginning in late April 2008, GCNA began to receive claims from subcontractors and
suppliers on Bonded Projects under the Labour and Material Payment Bonds. As of May 9,
2008, GCNA has received claims in the approximate amount of $700,000 under the Labour and
Material Payment Bonds issued by GCNA as a result of Hard-Rock’s alleged failure to pay its
subcontractors and suppliers on bonded projects. GCNA expects to receive further claims under
the Labour and Material Payment Bonds as the Hard-Rock subcontractors and suppliers learn of

the CCAA Proceedings.



Commencement of CCAA Proceedings

9. On Monday April 28, 2008, the Applicants filed materials with the Court seeking
protection from their creditors pursuant to the CCAA. 1 understand that the application record
filed with the Court contained an unissued Notice of Application dated April 28, 2008 (the
“Notice of Application™), a draft Initial Order (the “Draft Initial Order”) and an Affidavit of

David R. Semley sworn April 28, 2008 (the “Semley April 28 Affidavit™).

10. I am advised by Mr. Rappos that the Notice of Application requested that the Court grant
an initial order pursuant to the CCAA in the form of the Draft Initial Order. Pursuant to
Paragraph 4 of the Draft Initial Order, the Applicants were to:

... remain in possession and control of its current and future assets, undertakings
and properties of every nature and kind whatsoever, and wherever situate
including all proceeds thereof including, without limitation. all receivables
received as of the date hereof, subject only to the rights of trust claimants under
the Construction Lien Act... .

Attached hereto and marked as Exhibit “B” is a partial and preliminary list of issued
Bonds.

11.  The Applicants acknowledged in the Draft Initial Order that payments received by the
Applicants are subject to the rights of trust claimants under the CLA. However, I am advised by
Mr. Rappos that the Initial Order granted by the Court on May 2, 2008 (the “Imitial Order™)
does not contain any reference to the rights of trust claimants under the CLA. Attached and

marked as Exhibit “C” hereto is a copy of the issued and entered Initial Order.

12.  Notwithstanding that claims had been received under the GCNA Labour and Material
Payment Bonds prior to April 28, 2008, the Applicants did not notify GCNA of its intention to
commence proceedings pursuant to the CCAA. GCNA was only made aware of the hearing of

the CCAA application late in the day on Friday, May 2, 2008.
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13.  The Initial Order currently provides that the Applicants shall remain in possession and
control of its current and future assets, undertakings and properties of every nature and kind
whatsoever, and wherever situate including all proceeds thereof including, without limitation, all
receivables received as of the date hereof (the “Property”). I am advised by Mr. Rappos that the
definition of Property under the Initial Order is sufficiently broad to capture all payments
received by the Applicants from Obligees on Bonded Projects that are properly subject to the

trust provisions of the CLA.

14.  As GCNA was not notified by the Applicants that it had filed the Notice of Application
or that there was a hearing scheduled for May 2, 2008 in respect of such application, I am not
aware of the impetus behind not including in the Inmitial Order the reference to the rights of trust

claimants under the CLA that was contained in the Draft Initial Order.

Trust Funds

15. T have been advised by Mr. James MacLellan of BLG that the CLA provides that all
amounts received by a contractor (such as Hard-Rock) on account of the contract price of an
“improvement” under the CLA constitute a trust fund for the benefit of the subcontractors and
other pérsons who have supplied services or materials to the improvement who are owed
amounts by a contractor (such as Hard-Rock). I am also advised by Mr MacLellan that the CLA
provides that the contractor cannot appropriate or convert any part of the funds to the
contractor’s own use or to any use inconsistent with the trust until all subcontractors are paid all

amounts relating to the improvement in full.
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16.  Accordingly, I understand that the CLA does not permit the Applicants to use any
amounts received in respect of the Bonded Projects until all of the subcontractors on the projects

are paid in full.

Discussions with the Applicants following the commencement of the CCAA Proceedings

17. As a result of the commencement of the CCAA Proceedings, GCNA had concems
regarding the ability of the Applicants to continue to perform their obligations under the Bonded
Projects. Additionally, GCNA had received claims from subcontractors and suppliers on Bonded
Projects under the Labour and Material Payment Bonds and was concerned that, if appropriate
measures were not put in place to ensure compliance with the provisions of the CLA, GCNA
would be prejudiced under the Labour and Material Payment Bonds. Accordingly, GCNA
scheduled a conference call with the Applicants and BDO Dunwoody Limited, the Court-
appointed Monitor of the Applicants, on May 6, 2008 (the “Call”). During the Call, the
Applicants and the Monitor provided their assurances that the provisions of the CLA would be

strictly followed during the CCAA Proceedings.

18.  Also during the Call, the Applicants and the Monitor indicated that they would forward
for consideration to counsel for GCNA, prior to the hearing scheduled on Wednesday May 7,
2008 (the “May 7 Hearing”), a protocol to satisfy GCNA that the payments received by the
Applicants from the Obligees on each of the Bonded Projects would be received and dispersed

by the Applicants in accordance with the trust provisions of the CLA.

19,  Having not received any correspondence from the Applicants or the Monitor prior to the
May 7 Hearing, GCNA circulated the Undertaking to counsel to the Applicants, among others, at

the hearing. Attached hereto and marked as Exhibit “D” is a copy of the Undertaking.
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20. I am advised by Mr. Rappos that the Undertaking was subsequently forwarded on May 7,
2008 by e-mail to, among others, counsel to the Applicants, the Monitor, Caterpillar Financial
Services Limited (the principal secured lender to the Applicants, “CSFL”) and McLennan
Financial Limited (a proposed DIP lender, “Me¢cLennan”). I am advised by Mr. Rappos that he
requested in the e-mail that comments or concerns on the Undertaking be forwarded as soon as

possible.

21. I am advised by Mr. Rappos that counsel to the Applicants have not provided comments

on the Undertaking as of May 11, 2008.

Request for DIP Financing at the May 12 Hearing

22.  As noted above, I understand that the purpose of the May 12 Hearing is to consider
potential DIP financing arrangements for the Applicants. I have been advised by Mr. Rappos
that CSFL and McLennan have each offered to provide DIP financing to the Applicants. I have
also been advised by Mr. Rappos that counsel to the Applicants have not circulated a revised
Initial Order but have confirmed that the revised Initial Order will contain the standard DIP
financing provisions contained in the Model CCAA Initial Order that is used in CCAA

proceediﬁgs in the Court.

23. 1 am advised by Mr. Rappos that the standard DIP financing provisions provide a DIP
lender with a charge (the “DIP Charge”) on.the Property (which includes payments made by
Obligees to the Applicants) of the Applicants in the aggregate amount of the funds provided by
the DIP lender to the Applicants. I am further advised by Mr. Rappos that the DIP Charge is a

charge on the Property of the Applicants which ranks in priority to all other security interests,
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trusts, liens, charges and encumbrances, statutory or otherwise, which includes the trust

provisions of the CLA.

Material Prejudice faced by GCNA if blanket DIP Charge granted

24.  If appropriate measures are not put in place to ensure compliance with the provisions of
the CLA by the Applicants and the Monitor, GCNA will be prejudiced under the Labour and
Material Payment Bonds, as the Applicants will be using the trust funds paid by the Obligees,
which should properly be paid to its subcontractors and suppliers, for purposes which are
inconsistent with the trust provisions of the CLA. This will have the effect of increasing claims

by subcontractors and suppliers against GCNA’s Labour and Material Payment Bond.

25. Additionally, GCNA will be materially prejudiced in the event that a blanket DIP Charge
is granted without any consideration of the trust which is imposed on the payments received by
the Applicants in respect of Bonded Projects. A significant amount of claims have already been
made against the GCNA on the Bonded Projects and GCNA is faced with the potential for
significant additional claims in the event that the CLLA trust payments received by the Applicants
from Obligees on the Bonded Projects are used for operating expenses and/or to pay the DIP

lender in priority to the payment of the subcontractors on the Bonded Projects.

26. I am advised by Mr. Rappos that there is no cogent evidence that the ability of the
Applicants to use its Property in contravention of the trust provisions of the CLA and to have
blanket DIP fipancing free of any restrictions clearly outweighs the potential prejudice to be
faced by GCNA and the Hard Rock subcontractors and suppliers or that it is justified in these

circumstances.
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Balanced Approach: Incorporation of the Terms of the Undertaking into the CCAA
Proceedings

27.  The incorporation of the terms of the Undertaking into the CCAA Proceedings is a
reasonable approach which balances the interest of the Applicants in their stated desire to comply
with the trust provision of the CLA and their attempt to restructure and the material prejudice
that would be faced by GCNA and the Hard-Rock subcontractors and suppliers if the

Undertaking is not approved and a blanket DIP Charge is granted by the Court.

28.  As noted above, I am advised by Mr. Rappos that counsel to the Applicants have not
provided comments to BLG on the Undertaking, nor has counsel to CSFL and McLennan, the
competing DIP lenders. Counsel to the Monitor has provided comments on the Undertaking. I
have reviewed these comments and can confirm that GCNA is prepared to accept the Monitor’s
comments to the Undertaking. Attached and marked as Exhibit “E” hereto is a copy of the

comments of counsel to the Monitor in respect of the Undertaking.

29.  Additionally, in the Monitor’s First Report to the Court dated May 9, 2008 (a copy of
which is attached hereto (without exhibits) and marked as Exhibit “F, is an excerpt from the
“First Report”), the Monitor confirmed its position that the trust provisions of the CLA must be

honoured during the CCAA Proceedings, noting that:

...GCNA has expressed to the Companies and the Monitor a concern that trust
monies (as defined in section 8 of the Ontario Construction Lien Act) (“CLA”)
retain the impression of trust and not be the subject of any security granted by the
Initial Order. Further GCNA wishes to ensure that such trust monies be disbursed
by the Companies only pursuant to the terms of a protocol in place to ensure the
trust provisions under the CLA are adhered to. It is the Monitor’s position that
the trust provisions of the CLLA must be honoured and continued to work with
counsel to insure this is the case. [Emphasis added]
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30.  This affidavit is made in support of GCNA’s position that provisions of the Undertaking

be incorporated in any amended Initial Order.

SWORN BEFORE ME at the City
of Toronto, in the Province
of Ontario, this 12th day

D- LQM;I\@DQ:

2008. Tara Wishart

Commissioner, etg.
%nesﬁém/e/zh

=ODMA\PCDOCS\TOROT\3808346\3



referred to in th

= 544
< G
pr g
3
2 »
s §
ke

X m
t o
1
3
s
£ T | #80°006'72S pepnou| puog aoueuiulely £0-Bny-gz £8P0L0SS.L
& m i< uojssiwon| Jead z - apig ueipeues - 108[0ig edey
m W21 %08 sbpug| weag a|i pue joegmays abplg spidey
8 . IHad %00} s|je4 esebelN [00dHIUM - £0-20-dAA ‘ON Jo8f0ig
m % D8QL2'86TY | 00°022'86T' peoy Jal||00/eAud L0-Bny-2 Z8r0.L0GSL
5 o DOUDIMET *OAY LUBAJ|INS/ 9AY
z S w W1 NSE ploloy]| siemelaq oAy UBA|INSS 1S WEYUBSPAS
Aiod %001 10 A syl jo| - saunonag Jalay - uojeiedas Jomog
uojesodiod ay |, pauIquWoy - 01-£002: ON J0BU0D
0000529 00°000'6%2°L W %05 Ao-unr-gz 9.p0L08SL
N Aoyiny Aemeag|  (8002/200Z) D1 UHIOUOW Jle M 18180
HH8d %08 souaImeT 15| 80BjoN - 1SOM 9 %007 - LZ0/LE-0SO/PN
00'8GZ'SEY 00615048 MG pedy Lo-une-Lg £4$040681
W8T %05 uoIssaoU0) ‘0z 8bpug pue Mg peoy
JH8d %08 uojIweH uooauuoy 'y abpig jjuswaoe|day
jo Ao eyl o5pug (H)ee-20-Md:"ON JoBjUOD
00'16¥'90€ 00'186'C19 (zog "ON @bpug) Jseg peoy yyld pue 20-unp-1g LLVOL0SSL
W21 %08 pecy umopialde | usamiaq (UiaIp|IH)
Juad %08 LO}|IWE }SB3 19945 PNy Uo Juswase|day
jo A eyl a0plg (H)5E-10-Md “"ON 10BHUOD
00'8€6'€C8 00'9€6'c28 juswaoe|day £0-AeN-ZZ 697040951
W'g1 %00! Agswio UIBLLLISIEAA PUB LUOIONIISHOaY
Had %001 JO umaj sy} jo peoy exeg-gL00v-90-200Md
uolesodiod syl - 90002E-20-L00Md 'ON Joeuo]
spliog 90UBNSS]
unouny puog| aslid JoeU0D Jo adf1 2aBlHq0 uondiosa(] joeuos jo ajeQg ON puog

‘OU] UoIoNISUo0D 3ooy-pleH
1104 spoefold papuog jo ueysn Aleulwaid

VIId3NV H1IMON 40 ANVdINOD F3LNVHVNO



0029642 PUB|IDAM 10-Bny-g) L8¥0L0GS L
W% %001 10 A 9 Jo 2002 Wwe.Boid
H1ed %001 uogelodion ay) | Buepnsay Aempeoy - GOL-20 ON'JeY
0004z 862y peoy JaljjoD/aMig £0-Bny- 287040551
. 290UBIMET © "aAY UBAINS/ oY
WeT Hmoor ploloy]. 2IBMB|9(]:OAY UBAIIINS/ 1S WEYPUAS
fHed %00t 10 A0 oyl jof - seunonag Jeljey - uoljeledsag Jlemeg
uogelodiog syl paulquwoy - 00-L002 'ON 10BJIU0D
00°986'¥8 20-d8g-y1 ¥8r0L0GS.L
W81 %001 eiebeIN| (‘@AY 9jepus|D) 68 peoy |eucinbay e
Had %001 Jo Aljediiunpy | edey fousbiswig HeAnD 38810 s¥010
|eucibey syl (£11-1-2002) £1-20 N¥ "ou joejuod
00'6OE'ELL B g ploioyt Jjo £0-980-61 88¥0/0651
1D 8L ul jeued diyS PUB(iOA BU JO £
ij M\oog eibeiN] 3007 10 1S9 18N 9SNOH USRI BBl
Hed %001 Jo Ajgedioiunpg|  Jsiepn mey jo Buuoissiwwooaq - (L1
jeucibay sul| -1-200Z 19pual) | L-20 NY "ON JoeljuoD
00°982°119 alid Joj S0100-¢ 05S6F0SSL
Wel “\oog JO UMO] U} Jo LOONISUODaY
A18d %001 | yopeiodiog eys| 1weng sibes - 1ovas0'sI “oN weAUOD
00'¥9G°GRE WS %001 8lig Uo4 90~dy-+z GGG6¥05SL
b JO UMD 92U} JO Meydsy xin 10H Buoepnsey
A8d %001 | yopeiodiog syr|  peoy - (W) 4usH90'SI ON 10EAU0D
00°268'2€2 90~1dy-2 955610551
W3 M\oo? uoissiwwoD| axe-syl-uc-eibelN - Z %099 1€ 1Bl 09y
Med %004 syied eebeiy|  pue Aemyied eiebely Jo uonejjigeysy
00°612'98¢ LE# 9Q-Idy-61 2666706 SL
W91 %00L xoss3] g gL# speoy Auno) uo (ple Jeaed)
fHed %001 jo Aunod 8y} Jo uonezyiqels yeudsy papuedxs yum
) uojesodiol ayl| ydag (N4 - 900Z - VZE B VLE "ON GOP
00'682'695 _ X@s8s3 JC Ajunog L0-1dy-g1 8566105 S1

W87 %001
Had %001

X355
10 Alunog ey} jo
uoljeiodion) oyl

By} U| SpEOY SNojeA UO JuswaAeH
Fasuen jeydysy BuljohAosy aoeid
U} pIoQ ~ 900Z - VOE V62 '¥9Z 'ON qor




00'00S'S9v 14 20-08Q-GL YEOBSOSSL
3007 O} |BAA B0UBIUT ISOAN JBINQ BY) Je
WB1 %0S uenelodion| Buuspuaq pue ‘wa)sAg Bunoyouy maN
JHBd %085 weawabeuepw| ‘sinug aisuen ‘Buidon) ajaiou0s) YIm
femeag| o)oidwon JEAA Biid 199US [99)S MBN B
B0UBIMET IS By L| 1PNAsU0D - LZ0/8L-690/FN "ON J0BjUOT
002917908 UOISSILUILLIOD 90-AON-0} cE0B8S0SSL
W% %09 abpug Joequon Bulqeus uogonisuosey
/U934 %001 sjje esebery | @seld 'eze|d uojsuaany
00'000°00Z L0-Uunp-0zg ¢L¥0L0581
L00Z ‘1€ 189010
ale(q uolis(dwos ‘uoioasisil| oZY
Led %001 AMH - PEOY 8S0NJUO - 0T/ 9SONUOW
ouBlIuO| AAMH 1B uopeuwny) pue sjeubis ‘Buiney
JO vofjepodsuesl j XIW 10H ‘aseg Jenuelsy ‘abeulelg
jo Ansjuiy 8y | ‘Bujpels) - 0Z0Z-9002 O.LIN OU JOE[UOD
00’ 161908 (Z9£ "ON ebplgd) 1se3 peoy ujl4 pue 20-unp-L¢ 12¥0.0881
e %08 uojiweH|  peoy umopeide | usamiaq (UIBIP|IH)
/H8d %08 Jo Apg eyp Jo jse3 J9a4g PN (uo juswase|dey
uojjesodog) ay ) abpud - (H) GE-20-Md "ON 10BJU0Y
00'852'5eY B %08 ugjjiwe MG PBOY UOISSDIUDY Lo-unp-Lg €/¥0105SL
5 o Jo Anp sy Jo ‘0z ebpug pue Mg PeOY UO|SSBIU0D
Hd %05 | yoperodion ayt| ‘v eBpuug - (H) £8-20-Md "ON 9B3UOD
00°005'vZ9 L0-unp-gg 92¥0L08SL
) uogesodiony
EM._ o\oom yjuswebeuep
Aied %08 femeag UNJOUO |IEAN JOIUBYD) B0BJaY ~ ISIAA
BoUSIMET IS BYL[ 93007 - LZ0/LE-080/FN TON 10BAUCD
00'86L 701 uoloNUsUoasYy L0-INP-+2 L1¥0L0GS L
Had %001 eolsLY peoy pue |eaolsy| abpug
yuop abieje| peoy 1sereH - £22-YN1 'ON JEHUOD
00°'SE8°LOG uojeipaway L0-Inr-9¢ 8.¥0/05SL
W91 %001 eleBein| puod UUoN - Z 8seyd Buluoissiwiiods(

Hod %00}

Jo Ajlediiuniy

[euoiBay sy}

‘Ajse4 juswiiedl | ojemasep sucobe
1ebbig - £2-444-200¢ JequinN |esodod




00'9€6'8rs 90-100-9L 620850651
. UjooulT JO UMOYL Bl Ul i
Wel o\ooow eiebeIN| UsABUBUIA PUB PROY JeHeyg uasmiaq
1H8d %00k 1o Ayrediuny sjualuaoe|day waaInd (1S Bury) 18
Jeuocibay ay]| peoy [euoibay - §2-G0 NY "ON JoBIUOD
00°8€1'06 90-02a-G1 £E08G0GSL
o uoneiodion
W21 %om wawebeuep |uoifioy eiebel ‘Aemesg ‘|eued pue|[opm
8d %0s Aemeeg ‘Uouag Japusd ‘leph 188 Jeddn
souaImeT jg auyl]  ‘Z X007 - LZ0/6L-690/FN 'ON JoBjUO]D
00°000'002 T PIOIXO L0~BN-8C L£08S0S9S L
o o o 10 Afunog sy jo 21 peoy plojxQ BuipAsey soeld
%0 fHod %0 Anjedioiuniy eyl | -ul-piog £002-410-290162 "ON JoBJUOD
00'2eLEVT jueid 10-AeN-GL B6£08505S.L
Had %004 | JoAwno)aujo XiN afofooy
uopesodion ayl| 99e|d-ul pjog - 20-90-L0Y ‘ON JopuaLl
00'85.'v.G'L d JOSjJUIEAN L0-Ir-g GL¥0I0G8S1L
Jo diisumo] ey) Ul peoy SIUSD)
i ”aoo_. gleBeiN| pue peoy NimaH usamiaq (pecy Jsaiy)
1H8d %004 10 Aupedipiunpy /7 peoy [euoiBay Jo UoNoNSUODa)
leucibay ayl] (ZL1-AL-2002) 21-20 NY ‘ON JoRjUOD
00'€€L'901 S0-AON-GZ LGG6Y0SS L
o vopetodion
We'l %om juswabeue| uoiBeay eiebelN AeMeas '[BUBD PUBJIM
H18d %03 femeag (90/5002) ‘sitedey sueg [puuey)
BJUdIMET 1S BY L ‘8 IBAA - LZO/ET-SPOIPN 10BAQUDD
00°000'05 Wl PIOIXO 90~1dy-z1L £GG6F0SS.L
o B jo Ajunog 8y} jo BuyoAosy soe|d-uy plog - L& peOY
%0 94 %01 gyediownpy eyt  piopxo - 900Z-€¥0LEZ “ON 1084U0D
00'662'980°C 90-Ae -6 6556¥05S1
uoiBuljlep gy peoy uciBulep JoAlY dosisuog Jaao
N8 %08 joumo] aypjo|  ebpug uely us|S ayj jo juawsoeidey
149d %00t | uonesodiod oyl - §20-9002 MO 'ON JOBJUOT
L alig Wo 2001 Loridy-¢Z 8E08506S.L
o0'vll'ee W9 %001 3 Hog

Had %001

10 UME] B4} Jo
uoljeiodion sy}

8IMONNS O} UOREYIGELYSY USAIND PeoyY
JBUBLOIN - MOHWID'SI 'ON JoBljuo]




00498221 sjuaLaA.dull 90-AeN-62 Z2956¥0S8S L
pJeaainog peoy 191592100
WE'l “\ooe slle esebeiN] ‘uoponiisuoD aoueAUT 0IpAH alepUo|y
#1ed %004 Jo Ao sy jo ‘UORDNILEUOY) 2B8S-9(-ND 18848
uoielodion ayj AelINW - 90-2/ 1~900Z 'Ou 19B1UDD
00°046'250'2 jooUag 90-AeN-e2 £966+05S1
olicyie) UIASY 1S @ |00YIS Dlioyle]
W31 %00L absjjon swe aJioN 10} stusutaAcIdW|
/Had %001 puelepm|  eNs g siesns Buusyng g YOILLMODIW
jo Ao ey o ‘emeddiy ‘YHws uo ueuuse M
uonesodion oyll B wolg ‘AlBjuES - 6090 'ON 19BHU0D
00'0SY'65C ueig 90-unr-0g 595610551
Hod %001 | JoAunojayjo
uoyjelodiog syl |  XIN 8[oAoay 8oe|d-u| Plo - 90-9 LaY
00'66¢'208 90-unp-12 020850581
(z punoy}e00z - speoy Aunod
uo (pie] Joned) uoneziiqels Jeydsy
We1 “\oog papuedx3 yum uoeweoay yideg
fH8d %001 xassgl [N pue JUBWSARY 9)2I0U0T) opeydSY
Jo Ajunog sy jo J0 Bunphosy eoeld-u| pOD - 9002
uofjelodiod 8yl il 'VEL 'WZI V6 W/ W3 ON Joriuog
00'9g.'€6E W9 %001 pJeog| Ol ‘8ul0g|o) HOd ‘sjusLisAcIdu} go-Inr-4 120850651
5 oooor jooyog oHsIa PioId SBRIUIY 100408 UBIH ollowpeD
fAied % sljoyien) eiebely 2loysayeT - 61 90 'ON 10BU0D
00°/25'G82 puelep 90-bny-zz ¥208505S1
We1 ”aoow 10 A0 8y jo 1] ¥29q|00) 1B Juawase|dey
fred %001 Co_umpoa._oo al] | HWoAInND Mosl) w.mmn_m._D -88-€0 : 'ON ‘J8Y
00'0eL’ L'l e 90-bny-gz G208¥0SSL
-ay-uo-eiebEiN 10 UMOL SY} Ut pROY g
aUI O] PROY JIOA - PEOY § UCISSAOU0D
EMJ M\eoo_. 'pEOY S10yseNET 0} PROY Y88iD oI
fed %001 ae]| nod - sul1sepniseEd peoy sad) I|IN
-ayj-uc-eiebelN ino4 0} g6 AemuybBiy - sur 1sepise
Jjoumol syl | ‘Bupepnssy pue sjuawsaoldil] proy
00'¥89'9YL") WS %001 eiebeIN | @seud - (s eiebeIN)[  20-des-g2 8Z08505S1
? 10 Aedpuniy 05 peoy [euoibay jo Buiuspip pue

iH=d %00L

leuoifay ayy

USIONIISU008Y JZ-00 Ny ou JoeuoD




‘8jgejieAr S8UW008q UCHBLLLIOIUI [eUolippe Se sbueyo
ABtd pue Ajua.Lng LONeULIGIU JUBLINg 1O paseq paledasd srueys ,

00021065

W21 %00t

. UDISSILULION] By - IPBIUOD Aepaa) eydsy XN 104
/H8d %001 syied| 9 iy Jeydsy papuedxy ypm Buljohoey
esebelN eyl 908|4-U| pIod - 200-90 'ON 108JJU0Q

aye-ay)-uo-elebe|N 90-ABN-G 09G6¥0SS..
0] 8149 Ho-4 Woly Aemyied erebely




This 15 XAl refirradi 10 In the
affidavit of. TARLA NIWT

sworn befors me, this....... j&@:f ....................

2005,

SCHEDULE “B”» day ol.....

PYCTT R R s T T L R IR I PRI FY IR RILFLL 1}

Court File No. / ACOMMSSIONER POR TAKING AFEIDAVT
ONTARIO
SUPREME COURT OF ONTARIO
c ial List

COMMERCIAL LIST

THE HONOURABLE ) —BPAYMONDAY. THE
28"
)

JUSTICE SPENCE ) DAY OF _
200—APRIL, 2008

IN THE MATTER OF THE COMPANIE "> CREDITORS
ARRANGEMENT ACT,R.5.C. 1985, ¢c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR

ARRANGEMENT OF FARREHCANTSNAMEHthe “ApplieantyTHE
HARD-ROCK PAVING COMPANY LIMITED AND THE COMPANIES
LISTED ON SCHEDULE “A”

(collectively, the “Applicants™)

INITIAL ORDER
THIS APPLICATION, made by the AppheantApplicants, pursuant
to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as
amended (the "CCAA") was heard this day at 393330 University Avenue,

Toronto, Ontarnio,



T 18 ExhIDR e s MO 10 I
&fdavit Of.comn| ARAMIRIIRL

Tt
Nom b‘fofe mG, this-lluu"l-valuluonll"lhntllulill

RPN 'L .5 b S—— 2008

our} File N

ONTARIO
SUPREME COURT OF ONTARIO
COMMERCIAL LIST

THE HONOURABLE ) FRIDAY, THE 2NP

JUSTICE SPENCE DAY OF MAY, 2008

IN THE MATTER OF THE COMPANIES"” CREDITORS
ARRANGEMENT ACT, R.8.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF THE HARD-ROCK PAVING COMPANY LIMITED AND THE
COMPANIES LISTED ON SCHEDULE “A”

(collectively, the “Applicants™)

INITIAL ORDER

THIS APPLICATION, made by the Applicants, pursuant to the Companies'
Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as amended (the "CCAA") was heard

this day at 330 University Avenue, Toronto, Ontario.

ON READING the affidavit of David R. Sémley sworn April 28, 2008, and the
Exhibits thereto and on hearing the submissions of counsel for the Applicants, Caterpillar
Financial Services Limited (“CFSL"), GE Canada Equipment Financing G.P. (“GE™) and
counsel for the Labourers International Union and the International Union of Operating

Engineers, no one else appearing and on reading the consent of BDO Dunwoody Limited

to act as the monitor.

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application
and the Application Record is hereby abridged so that this Application is properly

returnable today and hereby dispenses with further service thereof.
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APPLICATION

2. THIS COURT ORDERS AND DECLARES that the Applicants are companies
to which the CCAA applies,

FURT fﬂ :}EARIN W

3. HIS COURT ORDERS that a further hearing in this Application shall be held
on May #th, 2008, or such alternate date as @s (‘J}mﬁ may ﬁxl/f étl},purpose of
hic

approving debtor in possession financing #r the phcans at h time this

Order may be SU}yyﬁed or otherwise vaﬁeq)lﬁelué-mg-u-ma&eﬂ and the Stay

Period as hereinaffér defif¥ extended or terminated.,

4, THIS COURT ORDERS that the Applicants shall, provide a report on a weekly
basis to CFSL and KPMG Inc. (“KPMG”) reporting on the location of all
equipment that is the subject matter of the CFSL Security (the “Equipment”) and
forthwith transfer any and all Equipment that is not currently being utilized by the
Applicants and bring it to a location on the Applicants’ premises as specified by
CFSL for purposes of safely securing and storing it. The Applicants are hereby
directed to maintain the Equipment with all appropriate and necessary security,
including such security staff as reasonable to ensure that there is no loss or
damage. The Applicants are furthermore hereby directed to forthwith provide to
CFSL evidence that the Equipment is satisfactorily insured against any loss or
damage, and confirm that CFSL is named as a loss payee in respect of such

insurance,

5. THIS COURT ORDERS that the Applicants are hereby directed to give CFSL
and/or its consultant, KPMG full and complete access to the Property of the
Applicants (as defined below).

6. THIS COURT ORDERS that the Applicants be and are hereby directed to
provide evidence to CFSL and GE within 30 days of the date of this Order that it
has used best efforts to obtain satisfactory bonding coverage for new construction

contracts.
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POSSESSION OF PROPERTY AND OPERATIONS

7. THIS COURT ORDERS that the Applicants shall remain in possession and
control of its current and future assets, undertakings and properties of every
nature and kind whatsoever, and wherever situate including all proceeds thereof
including, without limitation, all receivables received as of the date hereof (the
"Property"). Subject to further Order of this Court, the Applicants shall continue
to carry on business in a manner consistent with the preservation of their business
(the "Business") and Property. These Applicants shall be authorized and
empowered to continue to retain and employ the employees, consultants, agents,
experts, accountants, counsel and such other persons (collectively "Assistants")
currently retained or employed by it, with liberty to retain such further Assistants
as it deems reasonably necessary or desirable in the ordinary course of business or

for the carrying out of the terms of this Order.

g. THIS COURT ORDERS that Toronto-Dominion Bank will release any claim it
may have made to any funds currently deposited by the Applicants at CIBC and to
provide such letter or other assurance as CIBC may require so that the funds in

such accounts shall be made immediately available to the Applicants.

9. THIS COURT ORDERS that the Applicants shall be entitled but not required to

pay the following expenses whether incurred prior to or after this Order:

(a) all outstanding and future wages, salaries, employee and pension benefits,
vacation pay, bonuses and expenses (including as was payable in respect
of the payroll as was due on April 24, 2008 or May 1, 2008), and as may
fall due on or after the date of this Order, in each case incurred in the
ordinary course of business and consistent with existing compensation

policies and arrangements; and

(b)  the fees and disbursements of any Assistants retained or employed by the

Applicants in respect of these proceedings, at their standard rates and

charges.
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10. THIS COURT ORDERS that, except as otherwise provided to the contrary

herein, the Applicants shall be entitled but not required to pay all reasonable

expenses incurred by the Applicants in carrying on the Business in the ordinary

course after this Order, and in carrying out the provisions of this Order, which

expenses shall include, without limitation:

(a)

(b)

all expenses and capital expenditures reasonably necessary for the
preservation of the Property or the Business including, without limitation,
payments on account of insurance (including directors and officers

insurance), maintenance and security services; and

payment for goods and services actually supplied to the Applicants
following the date of this Order.

11, THIS COURT ORDERS that the Applicants shall remit, in accordance with

legal requirements, or pay:

(a)

(b)

(©)

Doc#638237v2

any statutory deemed trust amounts in favour of the Crown in right of
Canada or of any Province thereof or any other taxation authority which
are required to be deducted from employees' wages, including, without
limitation, amounts in respect of (i) employment insurance, (ii) Canada

Pension Plan, (iii) Quebec Pension Plan, and (iv)} income taxes;

all goods and services or other applicable sales taxes {(collectively, "Sales
Taxes") required to be remitted by the Applicants in connection with the
sale of goods and services by the Applicants, but only where such Sales
Taxes are accrued or collected after the date of this Order, or where such
Sales Taxes were accrued or collected prior to the date of this Order but

not required to be remitted until on or after the date of this Order; and

any amount payable to the Crown in right of Canada or of any Province
thereof or any political subdivision thereof or any other taxation authority
in respect of municipal realty, municipal business or other taxes,

assessments or levies of any nature or kind which are entitled at law to be



12,

paid in priority to claims of secured creditors and which are attributable to

or in respect of the carrying on of the Business by the Applicants.

THIS COURT ORDERS that, except as specifically permitted herein, the
Applicants are hereby directed, until further Order of this Court: (a) to make no
payments of principal, interest thereon or otherwise on account of amounts owing
by the Applicants to any of their creditors as of this date; (b) to grant no security
interests, trust, liens, charges or encumbrances upon or in respect of any of its
Property; and (c} to not grant credit or incur liabilities except in the ordinary

course of the Business.

NO PROCEEDINGS AGAINST THE APPLICANTS OR THE PROPERTY

13.

THIS COURT ORDERS that subject to paragraph 3 of this Order until and
including June 2, 2008, or such later date as this Court may order (the "Stay
Period"), no proceeding or enforcement process in any court or tribunal (each, a
"Proceeding”) shall be commenced or continued against or in respect of the
Applicants or the Monitor, or affecting the Business or the Property, except with
the written consent of the Applicants and the Monitor, or with leave of this Court,
and any and all Proceedings currently under way against or in respect of the
Applicants or affecting the Business or the Property are hereby stayed and
suspended pending further Order of this Court subject to paragraph 3 of this
Order.

NO EXERCISE OF RIGHTS OR REMEDIES

14.

THIS COURT ORDERS that during the Stay Period, all rights and remedies of
any individual, firm, corporation, governmental body or agency, or any other
entities (all of the foregoing, collectively being "Persons" and each being a
"Persen") against or in respect of the Applicants or the Monitor, or affecting the
Business or the Property, are hereby stayed and suspended except with the written
consent of the Applicants and the Monitor, or leave of this Court, provided that
nothing in this Order shall (i) empower the Applicants to carry on any business
which the Applicants are not lawfully entitled to carry on, (ii) exempt the

Applicants from compliance with statutory or regulatory provisions relating to
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health, safety or the environment, (iii) prevent the filing of any registration to
preserve or perfect a security interest, or (iv) prevent the registration of a claim

for lien.

NO INTERFERENCE WITH RIGHTS

15.

THIS COURT ORDERS that during the Stay Period, no Person shall
discontinue, fail to honour, alter, interfere with, repudiate, terminate or cease to
perform any right, renewal right, contract, agreement, licence or permit in favour
of or held by the Applicants, except with the written consent of the Applicants

and the Monitor, or leave of this Court.

CONTINUATION OF SERVICES

16.

THIS COURT ORDERS that during the Stay Period, all Persons having oral or
written agreements with the Applicants or statutory or regulatory mandates for the
supply of goods and/or services, including without limitation all computer
software, communication and other data services, centralized banking services,
payroll services, insurance, transportation, services, utility or other services to the
Business or the Applicants, are hereby restrained until further Order of this Court
from discontinuing, altering, interfering with or terminating the supply of such
goods or services as may be required by the Applicants, and that the Applicants
shall be entitled to the continued use of their current premises, telephone numbers,
facsimile numbers, internet addresses and domain names, provided in each case
that the normal prices or charges for all such goods or services received after the
date of this Order are paid by the Applicants in accordance with normal payment
practices of the Applicants or such other practices as may be agreed upon by the
supplier or service provider and each of the Applicanté and the Monitor, or as

may be ordered by this Court.

NON-DEROGATION OF RIGHTS

17.

THIS COURT ORDERS that, notwithstanding anything else contained herein,
no creditor of the Applicants shall be under any obligation after the making of this

Order to advance or re-advance any monies or otherwise extend any credit to the
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Applicants. Nothing in this Order shall derogate from the rights conferred and
obligations imposed by the CCAA.

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

18.

19.

20.

THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.5(2) of the CCAA, no Proceeding may be commenced or continued
against any of the former, current or future directors or officers of the Applicants
with respect to any claim against the directors or officers that arose before the
date hereof and that relates to any obligations of the Applicants whereby the
directors or officers are alleged under any law to be liable in their capacity as
directors or officers for the payment or performance of such obligations, until a
compromise or arrangement in respect of the Applicants, if one is filed, is
sanctioned by this Court or is refused by the creditors of the Applicants or this
Court.

THIS COURT ORDERS that the Applicants shall indemnify its directors and
officers from all claims, costs, charges and expenses relating to the failure of the
Applicants, after the date hereof, to make payments of the nature referred to in
subparagraphs 9(a), 11{a), 11(b} and 11(c) of this Order which they sustain or
incur by reason of or in relation to their respective capacities as directors and/or
officers of the Applicants except to the extent that, with respect to any officer or
director, such officer or director has actively participated in the breach of any
related fiduciary duties or has been grossly negligent or guilty of willful

misconduct,

THI1S COURT ORDERS that the directors and officers of the Applicants shall
be entitled to the benefit of and are hereby granted a charge (the "Directors’
Charge") on the Property, which charge shall not exceed an aggregate amount of
$250,000, as security for the indemnity provided in paragraph 19 of this Order.
The Directors' Charge shall have the priority set out in paragraphs 32 and 34

herein.

THIS COURT ORDERS that, notwithstanding any language in any applicable

insurance policy to the contrary, (a) no insurer shall be entitled to be subrogated
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to or claim the benefit of the Directors' Charge, and (b) the Applicants® directors
and officers shall only be entitled to the benefit of the Directors’ Charge to the
extent that they do not have coverage under any directors' and officers' insurance
policy, or to the extent that such coverage is insufficient to pay amounts

indemnified in accordance

APPOINTMENT OF MONITOR

9
[

23.

THIS COURT ORDERS that BDO Dunwoody Limited is hereby appointed
pursuant to the CCAA as the Monitor, an officer of this Court, to monitor the
Property and the Applicants’ conduct of the Business with the powers and
obligations set out in the CCAA or set forth herein and that the Applicants and
their shareholders, officers, directors, and Assistants shall advise the Monitor of
all material steps taken by the Applicants pursuant to this Order, and shall co-
operate fully with the Monitor in the exercise of its powers and discharge of its

obligations.

THIS COURT ORDERS that the Monitor, in addition to its prescribed rights
and obligations under the CCAA, is hereby directed and empowered to:

(a) monitor the Applicants’ receipts and disbursements;

(b) report to this Court at such times and intervals as the Monitor may deem
appropriate with respect to matters relating to the Property, the Business,

and such other matters as may be relevant to the proceedings herein;

(c) assist the Applicants, to the extent required by the Applicants, in its
dissemination, to CFSL and to GE and their counsel on a weekly basis
such financial and other information as agreed to between the Applicants
and CFSL and between the Applicants and GE, respectively which may be
used in these proceedings including reporting on a basis to be agreed with
CFSL and GE, including, but not limited to, a weekly comparison of
actual cash flow to projected cash flow, a reporting of the status of all jobs

or contracts on which the Applicants have bid or which have been
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(d)

(e)

)

(2)

(h)

@

awarded to the Applicants, a reporting on the status of all claims filed with

the Ministry of Transportation;

advise the Applicants in its preparation of the Applicants’ cash flow
statements and reporting required by CFSL and GE, which information
shall be reviewed with the Monitor and delivered to CFSL and GE and its
counsel on a periodic basis, but not less than a bi-weekly basis or as

otherwise agreed to by CFSL and GE;

have full and complete access to the books, records and management,
employees and advisors of the Applicants and to the Business and the
Property to the extent required to perform its duties arising under this
Order; ‘

be at liberty to engage independent legal counsel or such other persons as
the Monitor deems necessary or advisable respecting the exercise of its

powers and performance of its obligations under this Order;

to oversee the disbursement of funds received by the Applicants from the
Ministry of Transportation of Ontario to the Applicants and such third
parties as the Monitor in consultation with the Applicants and GE deemns

appropriate; and,

supervise the Sale Process {as defined below), and otherwise assist the
Applicant in carrying out the Sale Process, and any transaction arising
therefrom including without limitation taking such steps in consultation
with the Applicant, CFSL and GE as it considers necessary or desirable

with respect thereto;

perform such other duties as are required by this Order or by this Court

from time to time.

24,  THIS COURT ORDERS that KPMG Inc. (“KPMG"), as consultant to CFSL, be

and is hereby authorized to monitor the activities and books and records of the

Company and provide reports, as and when required or deemed appropriate to
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26.

27.

CFSL, and the Applicants be and are hereby directed to provide full and complete
access to the books, records and management, employees and advisors of the
Applicants and to the Business and the Property to KPMG for this purpose and
the Applicants and their management, employees and advisors, shall provide their

cooperation in this regard.

THIS COURT ORDERS that the Applicants and/or the Monitor shall
immediately report to KPMG and CFSL and GE any material change in the status
of the Applicants, including, but not limited to, any contract, job or project lost by
the Applicants, any failure of the Applicants to complete a contract, job, or
project, any denial of any claim filed with the Ministry of Transportation, any
damage or loss to equipment or machinery, and any further loss of employees or

management.

THIS COURT ORDERS that the Monitor and KPMG shall not take possession
of the Property and shall take no part whatsoever in the management or
supervision of the management of the Business and shall not, by fulfilling its
obligations hereunder, be deemed to have taken or maintained possession or

control of the Business or Property, or any part thereof.

THIS COURT ORDERS that nothing herein contained shall require the Monitor
or KPMG to occupy or to take control, care, charge, possession or management
(separately and/or collectively, "Possession”) of any of the Property that might be
environmentally contaminated, might be a pollutant or a contaminant, or might
cause or contribute to a spill, discharge, release or deposit of a substance contrary
to any federal, provincial or other law respecting the protection, conservation,
enhancement, remediation or rehabilitation of the environment or relating to the
disposal of waste or other contamination including, without limitation, the
Canadian Environmental Protection Act, the Ontario Environmental Protection
Act, the Ontario Water Resources Act, or the Ontario Occupational Health and
Safety Act and regulations thereunder (the "Environmental Legislation"),
provided however that nothing herein shall exempt the Monitor from any duty to
report or make disclosure imposed by applicable Environmental Legislation. The

Monitor shall not, as a result of this Order or anything done in pursuance of the
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Monitor's duties and powers under this Order, be deemed to be in Possession of
any of the Property within the meaning of any Environmental Legislation, unless

it is actually in possession. ( ./ 9/

& LPMGO
28,  THIS COURT ORDERS that, in addition to the rights and pke:timgafforded
the Monitor under the CCAA or as an officer of the Court, the Monitor shall incur
no liability or obligation as a result of its appointment or the carrying out of the
provisions of this Order, save and except for any gross negligence or willful
misconduct on its part. Nothing in this Order shall derogate from the protections

afforded the Monitor by the CCAA or any applicable legislation.

29, THIS COURT ORDERS that the Monitor, counsel to the Monitor, KPMG and
counsel to the Applicants shall be paid their reasonable fees and disbursements, in
each case at their standard rates and charges, by the Applicants as part of the costs
of these proceedings. The Applicants are hereby authorized and directed to pay
t:fyiccounts of the Monitor, counsel for the Monitor and counsel for the

P

licants on \a/f'ﬁweekly basisg |/ g(_/

30.  THIS COURT ORDERS that the Monitor and its legal counsel shall pass their
accounts from time to time, and for this purpose the accounts of the Monitor and
its legal counsel are hereby referred to a judge of the Commercial List of the

Ontario Superior Court of Justice.

3L THIS COURT ORDERS that the Monitor, KPMG, counsel to the Monitor, if
any, and the Applicants’ counsel shall be entitled to the benefit of and are hereby
granted a charge (the "Administration Charge") on the Property, which charge
shall not exceed an aggregate of $125,000 as security for their professional fees
and disbursements incurred at the standard rates and charges of the Monitor and
such counsel, after the making of this Order in respect of these proceedings. The
Administration Charge shall have the priority set out in paragraphs 32 and 34

hereof,

Doc#i88237v2



VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

32,

33.

34,

35.

36.

THIS COURT ORDERS that the priority of the Administration Charge, and the
debt properly due and owing by the Applicants to their secured creditors which is
secured by the security held by such secured creditors (the “Secured Debt”), as

among them, shall be as follows:

First — Administration Charge (to the maximum amont of $125,000);
Second — the Secured Debt; and

Third - Directors’ Charge (to the maximum amount of $250,000).

THIS COURT ORDERS that the filing, registration or perfection of the
Directors’ Charge or, the Administration Charge (collectively, the "Charges")
shall not be required, and that the Charges shall be valid and enforceable for all
purposes, including as against any right, title or interest filed, registered, recorded

or perfected subsequent to the Charges coming into existence, notwithstanding
any such failure to file, register, record or perfect. 9/_/
l/'

THIS COURT ORDERS that, subject to par%aph 3jLabove, each of the
Directors' Charge and the Administration Charge (all as constituted and defined
herein) shall constitute a charge on the Property and such Charges shall rank in
priority to all other security interests, trusts, liens, charges and encumbrances,

statutory or otherwise (collectively, "Encumbrances”) in favour of any Person.

THIS COURT ORDERS that except as otherwise expressly provided for herein,
or as may be approved by this Court, the Applicants shall not grant any
Encumbrances over any Property that rank in priority to, or pari passu with, any
of the Directors' Charge or the Administration Charge unless the Applicants also
obtain the prior written consent of the Monitor, CFSL and GE and the
beneficiaries of the Directors’ Charge and the Administration Charge, or further

Order of this Court,

THIS COURT ORDERS that the Directors' Charge and the Administration

Charge, shall not be rendered invalid or unenforceable and the rights and
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remedies of the chargees entitled to the benefit of the Charges (collectively, the
"Chargees"} thereunder shall not otherwise be limited or impaired in any way by
(a) the pendency of these proceedings and the declarations of insolvency made
herein; (b) any application(s) for bankruptcy order(s) issued pursuant to BIA, or
any bankruptcy order made pursuant to such applications; (c) the filing of any
assignments for the general benefit of creditors made pursuant to the BIA; (d) the
provisions of any federal or provincial statutes; or (e) any negative covenants,
prohibitions or other similar provisions with respect to borrowings, incurring debt
or the creation of Encumbrances, contained in any existing loan documents, lease,
sublease, offer to lease or other agreement (collectively, an "Agreement”) which
binds the Applicants, and notwithstanding any provision to the contrary in any

Agreement:

(a) the creation of the Charges shall not create or be deemed to constitute a

breach by the Applicants of any Agreement to which it is a party;

(b) none of the Chargees shall have any liability to any Person whatsoever as
a result of any breach of any Agreement caused by or resulting from the

creation of the Charges; and

(© the payments made by the Applicants pursuant to this Order, and the
granting of the Charges, do not and will not constitute fraudulent
preferences, fraudulent conveyances, oppressive conduct, settlements or

other challengeable, voidable or reviewable transactions under any

applicable law.
SALE PROCESS

37. THIS COURT ORDERS that the Monitor and the Applicants are hereby
authorized and directed to conduct a process for the solicitation of offers for and
sale of, the Property (the “Sale Process™), which Sale Process shall be completed
within 30 days of the date of this Order, in accordance with such steps as the
Monitor and the Applicants may reasonably determine is necessary to obtain the
best realization for the Property, in consultation with and as approved by CFSL,
and GE.
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38.

39

40.

41.

42.

THIS COURT ORDERS that the Applicants may not sell any part of the

Property that is the subject matter of the CFSL Security without the consent of
CFSL.

THIS COURT ORDERS that the Applicants may not sell any part of the
Property that is the subject matter of the GE Security without the consent of GE.

THIS COURT ORDERS that the Monitor may obtain advice and directions

from the Court with respect to the Sale Process.

THIS COURT ORDERS that the Monitor and the Applicants shall, upon
receipt, deliver to CFSL, KPMG and GE any offers or letters of intent received
respecting all or any portion of the Property (other than regarding sales in the

ordinary course of business) subject to reasonable confidentiality agreements.

THIS COURT ORDERS that, pursuant to clause 7(3)(c) of the Canada Personal
Information Protection and Electronic Documents Act, the Applicants and the
Monitor shall disclose personal information of identifiable individuals to
prospective purchasers or bidders for the Property and to their advisors, but only
to the extent desirable or required to negotiate and attempt to complete one or
more sales of the Property (each, a “Sale”). Each prospective purchaser or bidder
to whom such personal information is disclosed shall maintain and protect the
privacy of such information and limit the use of such information to its evaluation
of the Sale, and if it does not complete a Sale, shall return all such information to
the Applicant or the Monitor, or in the alternative destroy all such information.
The purchaser of any Property shall be entitled to continue to use the personal
information provided to it, and related to the Property purchased, in a manner
which is in all material respects identical to the prior use of such information by
the Applicant, and shall return all other personal information to the Applicant or

the Monitor, or ensure that all other personal information is destroyed.

SERVICE AND NOTICE ’

43,

THIS COURT ORDERS that the Applicants shall, within ten (10) business days

of the date of entry of this Order, send a copy of this Order to its known creditors,
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44,

45.

other than employees and creditors to which theApplicants owes less than $1,000,
at their addresses as they appear on the Applicant's records, and shall promptly
send a copy of this Order (a) to all parties filing a Notice of Appearance in respect
of this Application, and (b) to any other interested Person requesting a copy of
this Order, and the Monitor is relieved of its obligation under Section 11(5) of the

CCAA to provide similar notice, other than to supervise this process.

THIS COURT ORDERS that the Applicants and the Monitor be at liberty to
serve this Order, any other materials and orders in these proceedings, any notices
or other correspondence, by forwarding true copies thereof by prepaid ordinary
mail, courier, personal delivery or electronic transmission to the Applicants’
creditors or other interested parties at their respective addresses as last shown on
the records of the Applicants and that any such service or notice by courier,
personal delivery or electronic fransmission shall be deemed to be received on the
next business day following the date of forwarding thereof, or if sent by ordinary

mail, on the third business day after mailing,

THIS COURT ORDERS that the Applicants, the Monitor, and any party who
has filed a Notice of Appearance may serve any court materials in these
proceedings by e-mailing a PDF or other electronic copy of such materials to
counsels' email addresses as recorded on the Service List from time to time, in
accordance with the E-filing protocol of the Commercial List to the extent

practicable, and the Monitor may post a copy of any or all such materials on its

website at www.bdo.ca.

GENERAL

46.

47,

THIS COURT ORDERS that the Applicants or the Monitor may from time to

time apply to this Court for advice and directions in the discharge of its powers

and duties hereunder.

THIS COURT ORDERS that nothing in this Order shall prevent the Monitor
from acting as an interim receiver, a receiver, a receiver and manager, or a trustee

in bankruptey of the Applicants, the Business or the Property.

Dioc#698237v2



48,

49,

50.

SL

52,

#1340263

THIS COURT HEREBY REQUESTS the aid and recognition of any court,
tribunal, regulatory or administrative body having jurisdiction in Canada or in the
United States, to give effect to this Order and to assist the Applicants, the Monitor
and their respective agents in carrying out the terms of this Order. All courts,
tribunals, regulatory and administrative bodies are hereby respectfully requested
to make such orders and to provide such assistance to the Applicants and to the
Monitor, as an officer of this Court, as may be necessary or desirable to give
effect to this Order, to grant representative status to the Monitor in any foreign
proceeding, or to assist the Applicants and the Monitor and their respective agents

in carrying out the terms of this Order.

THIS COURT ORDERS that each of the Applicants and the Monitor be at
liberty and is hereby authorized and empowered to apply to any court, tribunal,
regulatory or administrative body, wherever located, for the recognition of this

Order and for assistance in carrying out the terms of this Order.

THIS COURT ORDERS that any interested party (including the Applicants and
the Monitor) may apply to this Court to vary or amend this Order on not less than
seven (7) days' notice to any other party or parties likely to be affected by the

order sought or upon such other notice, if any, as this Court may order.

THIS COURT ORDERS that this Order is without prejudice to the right of
CFSL to bring or continue any motion or application, on three days notice to the
service list, or on such other notice as this Court may order or abridge, for such

relief as CFSL may deem appropriate including a motion to lift the Stay granted

herein.

THIS COURT ORDERS that this Order and all of its provisions are effective as
0f 12:01 a.m. Eastern Standard Time on the date of this Order.

i/ 0
M
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SCHEDULE “A”

DIAMOND STONEBRIDGE CONTRACTING INC,
HARD-ROCK HIGHWAY MAINTENANCE INC.
HARD-ROCK CONSTRUCTION INC.
942355 ONTARIO LIMITED

942356 ONTARIO LIMITED

#1340263
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aifidavit of.cucsersrsieciie

MacLellan, James W. sworn before me, this....... 13\7"* -
From: Rappos, Sam day of....cwio ﬂbﬂ 5 200K
Sent: Wednesday, May 07, 2008 4:53 PM % )%&
To: David Ullmann; rslattery@mindengross.com; steven.weisz@blakgt/?vé; AMéDPBiFORTMI‘GPPFIDJM‘“

thogan@harrisonpensa.com; ahatnay@kmlaw.ca; 'harvey@chai .com’;

chris_s@chaitons.com; msolmon@srglegal.com
Cc: Hill, Craig J.; Macl.ellan, JJames W.
Subject: Hard-Rock Paving Company Limited, et al, Court File No. 08-CL-7503

Attachments: TOR01-3806487-v2-Protocol. DOC

Gentlemen,

As you know, we act as counsel to Guarantee Company of North America ("GCNA"), a bonding company in
respect of certain construction projects where Hard-Rock Paving Company Limited or one of its affiliates
{coliectively, "Hard Rock"} is the contractor.

Further to today's conference before Justice Spence in the above-noted CCAA proceedings, please find attached
for your review a draft undertaking/protocol with respect to compliance with the Construction Lien Act, which was
circulated to some counsel prior fo today's conference. Please forward any comments or concerns you may have
with respect to the attached to us in writing as soon as possible so that we may consider these concerns and
work with all stakeholders in incorporating the terms of the undertaking/protocol in the debtor-in-possession
("DIP") financing process.

With respect to any DIP financing order that Hard-Rock intends to seek in the CCAA proceedings on Monday,
GCNA will be requesting that the Court amend the Initial Order to respect the terms of the undertaking/protocol
and exclude any receivables received in respect of GCNA bonded projects from being subject to any DIP lender
charge granted by the Court and any DIP lender security entered into in connection therewith, until such time as
the trust fund claims for any trades with respect to GCNA bonded projects are resolved and no other claims may

be made on the GCNA bonds in question.
We are available to discuss at your convenience.

Best regards,
Sam

Sam P. Rappos

Associate, Insolvency and Restructuring
Borden Ladner Gervais LLP
srappos@blgcanada.com

Direct Tel: (416) 367-6033

Direct Fax: (416) 361-7306

Borden Ladner Gervais LLP
Scofia Plaza, 40 King Street West
Toronto, Cntario, Canada M5H 3Y4
Tel: 416-367-6000

Fax: 416-367-6749

www. blgcanada.com

This communication is directed in confidence solely to the person(s) listed above, and may not otherwise be distributed,
copied or disclosed. The contents of this email may also be subject to solicitor-client privilege, and all rights to that privilege
are expressly claimed and not waived. If you have received this email in error, please notify us immediately by telephone or
by return email and delete this communication and any copy immediately. Thank you for your assistance.

5/12/2008
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Undertaking to Comply with the Construction Lien Act Trust Funds
on Bonded Projects
May 7, 2008

The Applicant pursuant to the Order of Justice Spence dated May 2, 2008, will continue to
perform work on certain construction projects, including but not limited to the following
projects:

) Contract 2007-400 — Combined Sewer Separation, Relief Structures,
Sydenham Street- Sullivan Avenue for the Corporation of the Town of Thorold;
and

(ii) Thunder Bay Area Drainage Improvements for the Corporation of the Town

of Fort Erie; and
(iii) Any other Guarantee Company of North America bonded project.

(the specified projects above are hereinafter collectively the “Projects” or singularly the
“Project™)

The Applicant and the Monitor acknowledge and agree that the administration of the CCAA
proceedings is to be in accordance with the Construction Lien Act (“CLA”) For example, all of
the payments received by the Applicant from the Owners on account of the Projects are trust
funds for the Project (the “Trust Funds™) as defined in section 8 of the CLA for the benefit of the
subcontractors and other persons ( the “Trust Claimants™) who supplied services or materials to
each Project, and the Trust Funds will be administered in accordance with the CLA. The
Applicant and Monitor agree that no directions with respect to payments from any Owner will be
given without the express written consent of the Guarantee Company of North America.

The Applicant and Monitor confirm that the Trust Funds are not subject to any security granted
by the Initial Order, including the Administration Charge, the D&O Charge and the DIP Lender's
charge.

The Applicant and Monitor undertake to only disburse the Trust Funds on each Project to pay the
Trust Claimants (both past, current and future) on each Project.

The Applicant and Monitor agree o receive and disburse the Trust Funds in accordance with the
following:

) The Applicant will establish specific bank accounts for each Project into
which all payments received from the Owner of each of the Projects will be
deposited for the duration of the Project and held subject to this Undertaking.

(ii) Each bank account will be separately identified with the financial institution
as follows [Insert Project Name] Trust Account.



(iii) The Applicant will provide the Owner of each of the Projects with the account
information related to its Project and an irrevocable direction to the wire transfer
any payments on account of the Project, to the Project specific account.

(iv) The Applicant, in order to satisfy its trust obligations under the CLA, will on a
project by project month by month basis contemporaneously with submitting an
application for payment to the Owner will submit a list to the Monitor of the Trust
Claimants entitled to be paid from the Trust Funds. The Monitor shall review and
approve the list of payments from the Trust Funds.

(v) Upon receipt of the approval of the Monitor of the list of payments to be made
for each Project, the Applicant shall make payments from the Trust Funds to the
proper Trust Claimants.

{vi) The Applicant and the Monitor acknowledge and agree that no amount will be
paid from the Trust Funds for any use inconsistent with the trust provisions of the
CLA, including but not limited to any amount for profit, overhead, loan
repayment, project management fees, professional fees, Monitor fees, Monitor
counsel fees or Applicant counsel fees, until such time as all of the Applicants’
trust obligation under the CLA have been fully satisfied. For greater certainty, the
Applicant and Monitor acknowledge that they will not use the any of the Trust
Funds to fund the Applicant’s operation or the cost of the CCAA proceedings.

(vii) Prior to the release of any surplus balance of the Trust Funds to the Applicant
at the end of each of the Projects and after all of the trust obligations have been
fully satisfied, the Applicant shall deliver a sworn statutory declaration to the
Monitor confirming that all of the Trust Claimants have been paid in full.

(viii) The Applicant shall make available, on reasonable notice, all of its Project
records to the Guarantee Company of North America, or its consultant, for
inspections in order to verify the proper payment of the Trust Funds.

(ix) In the event of a default by the Applicant in performing the work on any of the
' Projects, the Applicant and the Monitor shall immediately freeze the balance of
any funds in the project specific bank account. Any such balance of Trust Fund at
the time of the default shall be made available to the Guarantee Company of
North America for the purpose of paying any claimants under the Project Labour

and Material Payment Bond and to offset the cost of completing the Project.

The Undertaking shall be interpreted so that any Trust Funds received by the Applicant are used
exclusively to satisfy the Applicants obligations to pay the Trust Claimants and to offset any
extra costs of completion in the event that the Applicant defaults on any Project, consistent with
the CLA. Only after these obligations are fully satisfied and at the total completion of the Project
shall the Applicant be entitled to use the surplus funds (the funds remaining after all CLA
obligations have been complied with) to pay other obligations such as profit, overhead and
management fees.
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From: Hogan, Tim [thogan@harrisonpensa.com]
Sent: Friday, May 098, 2008 1:24 PM -
To: Rappos, Sam; David Ulimann; rslattery@mindengross.com; steve;%@z@biwm'fmm

ahatnay@kmlaw.ca; harvey@chaitons.com; chris_s@chaitons.copd” msolmon@srglegal.com

Cc: Hill, Craig J.; MacLellan, James W.
Subject: RE: Hard-Rock Paving Company Limited, et al, Court File No, 08-CL-7503

Attachments: Payment Protocol Undertaking with HP changes tracked - May 9_08.DOC

Sam
{ have not talked with any other counsel regarding your draft protocol.
| aftach for counsel's review an amended protocol for discussion.

| require instructions from BDO on the protocol in general and any amendments to the Initial Order.

Timothy C. Hogan
Harrison Pensa LLP
450 Talbot Street
LONDON ON NBA 4K3

Direct: 519-661-6743
Facsimile: 519-667-3362

Email: thogan@harrisonpensa.com

If you have received this communication in error and you are not the intended recipient of its contents, please
notify us immediately by reply email or by calling 519-679-9660. This message is intended solely for the use of
the person to whom it is addressed and may contain information that is privileged and confidential. If you are not
the intended recipient, or an agent responsible for delivering the message to the intended recipient, any
disclosure, dissemination, distribution or copying of this communication is strictly prohibited.

From: Rappos, Sam [mailto:SRappos@blgcanada.com]

Sent: Wednesday, May 07, 2008 4:53 PM

To: David Ullmann; rslattery@mindengross.com; steven.weisz@blakes.com; Hogan, Tim; ahatnay@kmlaw ca;
harvey@chaitons.com; chris_s@chaitons.com; msolmon@srglegal.com

Cc: Hill, Craig ]1.; Maclellan, James W.

Subject: Hard—Rock Paving Company Limited, et al, Court File No. 08-CL-7503

Gentlemen,

As you know, we act as counsel to Guarantee Company of North America {"GCNA"), a bonding company in
respect of certain construction projects where Hard-Rock Paving Company Limited or one of its affiliates
{collectively, "Hard Rock")} is the contractor,

Further to today's conference before Justice Spence in the above-noted CCAA proceedings, please find attached
for your review a draft undertaking/protocol with respect to compliance with the Construction Lien Act, which was

5/12/2008
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circulated to some counsel prior to today's conference. Please forward any comments or concerns you may have
with respect to the attached to us in writing as soon as possible so that we may consider these concerns and
work with all stakeholders in incorporating the terms of the undertaking/protocol in the debtor-in-possession
{("DIP"} financing process.

With respect to any DIP financing order that Hard-Rock intends to seek in the CCAA proceedings on Monday,
GCNA will be requesting that the Court amend the Initial Order to respect the terms of the undertaking/protocol
and exclude any receivables received in respect of GCNA bonded projects from being subject to any DIP lender
charge granted by the Court and any DIP lender security entered into in connection therewith, until such time as
the trust fund claims for any frades with respect to GCNA bonded projects are resolved and no other claims may
be made on the GCNA bonds in question.

We are available to discuss at your convenience.

Best regards,
Sam

Sam P. Rappos

Associate, Insolvency and Restructuring
Borden Ladner Gervais LLP
srappos@blgcanada.com

Direct Tel: (416) 367-8033

Direct Fax: (416) 361-7306

Borden Ladner Gervais LLP
Scotia Plaza, 40 King Street West
Toronto, Ontario, Canada M5H 3Y4
Tel: 416-367-6000

Fax: 416-367-6749
www.blgcanada.com

This communication is directed in confidence solely to the person(s) listed above, and may not otherwise be distributed,
copied or disclosed. The contents of this email may also be subject to solicitor-client privilege, and all rights to that privilege
are expressly claimed and not waived. If you have received this email in error, please notify us immediately by telephone or
by return email and delete this communication and any copy immediately. Thank you for your assistance.

5/12/2008



Undertaking to Comply with the Construction Lien Act Trust Funds
on Bonded Projects
May 7, 2008

The Applicant pursuant to the Order of Justice Spence dated May 2, 2008, will continue to
perform work on certain construction projects, including but not limited to the following
projects:

(i) Contract 2007-400 — Combined Sewer Separation, Relief Structures,
Sydenham Street- Sullivan Avenue for the Corporation of the Town of Thorold;
and

(ii) Thunder Bay Area Drainage Improvements for the Corporation of the Town

of Fort Erie; and
(iii) Any other Guarantee Company of North America bonded project.

(the specified projects above are hereinafter collectively the “Projects” or singularly the
“Project™)

The Applicant and the Monitor acknowledge and agree that the administration of the CCAA
proceedings is to be in accordance with the Comstruction Lien Act (“CLA”) For example, all-of
the-any payments received by the Applicant from the-an Owners_or on the Owner’s behalf, on
account of theany one of the Projects are trust funds fer—thePreject—(the “Trust Funds”) as
defined in section 8 of the CLA for the benefit of the subcontractors and other persons ( the
“Trust Claimants™) who supplied services or materials to eachthe specific Project_for which the
payment was received, and the Trust Funds will be administered in accordance with the CLA.
The Applicant and-Meniter-agrees that no directions with respect to payments from any Owner
will be given without the express written consent of the Guarantee Company of North America.

The Applicant and-Mesniter-confirms that the Trust Funds related to each particular Project are
not subject to any security granted by the Initial Order, including the Administration Charge, the
D&O Charge and the DIP Lender's charge, unless and until all Trust Claimants are paid in full at
the completion of that particular Project.

The Applicant and-Menitor-undertakes to only disburse the Trust Funds on each Project to pay
the Trust Claimants (both past, current and future) on each Project, unless and until all Trust
Claimants are paid in full at the completion of that particular Project.

The Applicant and-Menitor-agrees to receive and disburse the Trust Funds in accordance with
the following:

1) The Applicant will establish specific bank accounts for each Project into
which all payments received from the Owner of each of the Projects will be
deposited for the duration of the Project and held subject to this Undertaking.

(i1} Each bank account will be separately identified with the financial institution
as follows [Insert Project Name] Trust Account.




(iii) The Applicant will provide the Owner of each of the Projects with the account
information related to its Project and an irrevocable direction to the-wire transfer
any payments on account of the Project, to the Project specific account.

(iv) The Applicant, in order to satisfy its trust obligations under the CL4, will on a
project by project month by month basis contemporaneously with submitting an
application for payment to the Owner will-submit a list to the Monitor of the Trust
Claimants entitled to be paid from the Trust Funds. The Monitor shall review and
approve the list of payments from the Trust Funds.

) Upon receipt of the approval of the Monitor of the list of payments to be made
for each Project, the—Appheantthe Applicant shall make payments from the Trust
Funds to the preper-approved Trust Claimants.

(vi) The Applicant-and-the Menitor acknowledges and agrees that no amount will
be paid from the Trust Funds received with respect to any particular project for
any use inconsistent with the trust provisions of the CLA, including but not
limited to any amount for profit, overhead, loan repayment, project management
fees, professional fees, Monitor fees, Monitor counsel fees or Applicant counsel
fees, until such time as all of the Applicants’ trust obligations under the CLA with
respect to that particular Project have been fully satisfied. For greater certainty,
the Applicant and Monitor acknowledge that they will not use the any of the Trust
Funds to fund the Applicant’s operation or the cost of the CCAA proceedings.

(vii) Prior to the release of any surplus balance of the Trust Funds to the Applicant
at the end of each—efthe—any particular Projects and after all of the trust
obligations have been fully satisfied_with respect to that Project, the Applicant
shall deliver a sworn statutory declaration to the Monitor confirming that all of
the Trust Claimants relating to that particular Project have been paid in full.

(viii) The Applicant shall make available, on reasonable notice, all of its Project
records to the Guarantee Company of North America, or its consultant, for
inspections in order to verify the proper payment of the Trust Funds.

(ix) In the event of a default by the Applicant in performing the work on any of the
Projects, the Applicant and the Monitor shall immediately freeze the balance of
any funds in the project specific bank account. Any such balance of Trust Funds
at the time of the default shall be made available to the Guarantee Company of
North America for the purpose of paying any claimants under the Project Labour
and Material Payment Bond and to offset the cost of completing the Project.

The Undertaking shall be interpreted so that any Trust Funds received by the Applicant with
respect to a particular project are used exclusively to satisfy the Applicants obligations to pay the
Trust Claimants related to that Project and to offset any extra costs of completion of that Project
in the event that the Applicant defaults on anythe Project, consistent with the CLA. Only after
these obligations are fully satisfied and at the total completion of the Project shall the Applicant




be entitled to use the surplus funds (the funds remaining after all CLA obligations have been
complied with) to pay other obligations such as profit, overhead and management fees.
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Court File No. 08-CL-7503

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF THE HARD-ROCK PAVING COMPANY LIMITED
AND THE COMPANIES LISTED ON SCHEDULE “A”
(collectively, the “Applicants”)

FIRST REPORT TO THE COURT
SUBMITTED BY BDO DUNWOODY LIMITED
IN ITS CAPACITY AS MONITOR

INTRODUCTION:

1. On April 28, 2008 the Hard-Rock Paving Company Limited, Diamond
Stonebridge Contracting Inc., Hard-Rock Highway Maintenance Inc., Hard-Rock
Construction Inc., 942355 Ontario Limited and 942356 Ontario Limited (the
“Companies”) made an application under the Companies’ Creditors Arrangement
Act {the “CCAA"} and on May 2, 2008 an initial order (the “Initial Order”) was
granted by the Honourable Mr. Justice Spence of the Ontario Superior Court of
Justice (Commercial List) (the "Court”) granting, inter alia, a stay of proceedings
against the Companies until June 2, 2008 (the “Stay”) and appointing BDO
Dunwoody Limited as monitor (the “Monitor”). The proceedings commenced by
the Companies under the CCAA will be referred to herein as the "CCAA
Proceedings”. Attached at Appendix “A” is a copy of the Initial Order.

2. Further, on April 28, 2008 Caterpillar Financial Services Limited (“CFSL") made
an application under section 101 of the Courts of Justice Act RSO 1990, ¢.C .43
as amended, and section 47 (1) of the Bankruptcy and Insolvency Act RSC 1985




¢.B-3, as amended for an order, inter alia, appointing KPMG Inc. (‘KPMG") as
interim receiver and receiver and manager (the "Receiver’) over the assets,
undertakings and properties of the Companies. Further, CFSL also made an
application under the Bankrupicy and Insolvency Act for bankruptcy orders as
against each of the Companies (the “CFSL Application”).

. On May 2, 2008 the Court endorsed terms in relation to the Initial Order and the
CFSL Application as follows:

The issuance of this Order is not deemed to be consent to this Order or these
proceedings by Caterpillar Financial Services Limited (CFSL) and subject to the stay
contained in the Order, is without prejudice to the rights of CFSL in the bankruptcy and
receivership applications that have been commenced by CFSL (the “CFSL Applications”).

The CFSL Applications shall be returnable at the hearing of any maotion by the Applicants
to seek approval of debtor in possession financing or any extension of the stay. CFSL is
at liberty and this Order is without prejudice to CFSL bringing on the CFSL Applications in
response to any maotion that is brought in these proceedings on notice 1o the service list
in response to the service of any such motion.

. On May 2, 2008 the Court made an endorsement in the CCAA Proceedings that
counsel were permitted to appear before the Court on May 7, 2008 at 9:30 a.m.
Further, the Initial Order provided that a hearing in the CCAA Proceedings was
set for May 12, 2008 for the purpose of approving debtor in possession financing
for the Companies, at which time the initial Order may be supplemented or
otherwise varied and the Stay Period extended or terminated.

. The purpose of this, the Monitor's First Report, is to inform the Court on the
following:

i} the Monitor's activities to date;

if) the Companies activities since the commencement of the
CCAA Proceedings;




6.

iii} the Monitor's initial and preliminary review of the cash flows
proffered by the Companies, and the prospect of a successful
restructuring.

All capitalized terms used in this report and not defined shall have the meaning
as defined in the Initial Order.

ACTIVITIES OF THE MONITOR

7.

To date the Companies have provided the Monitor with cooperation and access
to its premises, books and records as commented on below. The Monitor has
implemented procedures for the daily monitoring of receipts and disbursements
and is obtaining a weekly comparison and variance analysis of actual results
against the Companies' cash flow forecasts filed in connection with the
Application under the CCAA.

The Monitor has established a web site at www.bdo.ca/hardrock (the “Monitor's

Web Site”) at which it is intended that all materials filed by the Companies or the
Monitor or any interested party in the Court and ail Orders granted in the CCAA
Proceedings will be made available to creditors and other interested parties in an
electronic form.

The Monitor has been contacted by Court Canada Ltd. (“Court Canada”)
regarding Court Canada’s desire to provide services to the Monitor in relation to
the Monitor's Web Site and Court Canada’s desire to be selected for the role of
“Web Host” as defined in the Court's E-Filing and E-Service Protocol (the
“Protocol™).

10, The Monitor is taking all steps to0 meet its obligations under the Initial Order and

as is required under the Protocoi.

11.1n accordance with paragraph 4 of the initial Order and the Companies reporting

to CFSL and KPMG on the location of all equipment that is the subject matter of
the CFSL Security the Monitor has been in communication with CFSL’s counsel




and KPMG and has completed a review of the Equipment and the Equipment's
focation. The Applicant, the Monitor, CFSL and KPMG are working towards
completing the provisions required under paragraph 4 of the Initial Order.

12. The Monitor has engaged Harrison Pensa LLP as its independent counsel as
permitted in accordance with sub-paragraph 23 (c) of the Initial Order,

13.In accordance with paragraph 25 of the Initial Order the Monitor did report to
KPMG, CFSL and GE on May 7, 2008 providing details with respect to the loss of
a 1997 John Deere Backhoe which appears to have been stolen from the
“Highway 405 Job Site” and further with respect to damage to a container at the
“Ridgeway Job Site” and the theft from this work site of a "Pipe Laser”.

14.1n accordance with paragraph 43 of the Initial Order the Monitor is working with
the Applicant to ensure that, within 10 business days of May 2, 2008 that a copy
of the Initial Order is sent the known creditors of the Companies, other than
employees and creditors to which the Companies owe less than $1,000.

15. The Monitor has been providing ongoing assistance to the Companies in their
dealings and discussions with suppliers, customers and various parties.

Sale Process

16. Regarding the Sale Process and in accordance with paragraph 37 of the Initial
Order, the Monitor has sought the approval of the Companies, CFSL and GE to
the placement of an advertisement soliciting offers for the sale of the Property by
no later than May 23, 2008 and offering Confidential Information Packages
regarding the Property to inierested parties. The Monitor does not have the
approval of GE nor the Companies to the placing of this advertisement.

Trust Monies under the Construction Lien Act

17.Counsel for the Companies and the Monitor have been in discussions with
counsel for Guarantee Company of North America ("“GCNA”), a bonding
company in respect of certain construction projects where one or more of the




Companies is the contractor. GCNA has expressed to the Companies and the
Monitor a concern that trust monies {as defined in section 8 of the Ontario
Construction Lien Act) (“CLA"} retain the impression of trust and not be the
subject of any security granted by the Initial Order. Further GCNA wishes to
ensure that such trust monies be disbursed by the Companies only pursuant to
the terms of a protocol in place to ensure the trust provisions under the CLA are
adhered to. It is the Monitor's position that the trust provisions of the CLA must
be honoured and continues to work with counsel to insure this is the case.

ACTIVITIES OF THE COMPANIES

18.The principals of the Companies have been engaged in the Companies’ dealings
with its creditors and in attempting to secure debtor in possession financing, in
addition to dealing with the requests of the Monitor.

19. The principals of the Companies, together with the Companies staff, have been
engaged in the ongoing undertakings of the Companies, including corresponding
with customers, planning and arranging for the completion of contracts and jobs,
collection of accounts receivable and communicating with employees.

20.The principals of the Companies continue to correspond with the Ministry of
Transportation (the “MTQO”) regarding various claims filed with the MTO with a

view to resolving the claims in an expeditious manner.

THE CASH FLOWS AND THE PROSPECT OF SUCCESS FOR RESTRUCTURING

21.The Initial Order was entered the afternoon of Friday, May 2, 2008,

22.The Monitor has been on site at the Companies' place of business through the
week commencing May 5, 2008, As a result of the short time frame in which the
Monitor has been working under along with the demands on the Companies time
in dealing with other issues it is difficult for the Monitor to provide any
determination with respect to the impact of the proposed debtor in possession
financing of $1,250,000 on the Companies’ viability.




23.Further, the Monitor continues the process of reviewing the cash flows proffered
by the Companies to the Court. At this time the Monitor is unable to confirm that
the cash flows and the assumptions claimed therein are reasonable or are likely

to be achievable.

24.A comparison of the Companies cash flow results to the 9" of May, 2008, versus
the projected cash flow to the same date is attached as Appendix “B”.

25.1t is the Monitor's position that at this early stage of the CCAA Proceedings, a
successful restructuring of the Companies cannot be ruled out. The Monitor
cannot conclude at this early stage that debtor in possession financing will simply
“prolong the inevitable”, but if is believed that without this financing the Company

will not be able to meet its cash requirements on a go forward basis.

The Monitor respectfully submits to the Court this, its First Report.

Dated this 9" day of May 2008

BDO Dunwoody Limited
In its capacity as Monitor of The Hard-Rock Paving Company Limited

and the companies listed at schedule “A” to the Initial Order




