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In North America’s active technology M&A market, preparing for
a potential transaction is something to think about on an ongoing
basis, not just when a strategic opportunity arises. A number of
key issues have the potential to undermine value, slow the process,
or even kill the deal. The more a company or owner can do to be
ready, the more likely it is that their deal will be both successful
and maximize value. Following our Deal Killers, Technology Edition
in Q1 2018, this article continues our exploration of factors that
buyers will scrutinize, which have potential to kill your deal.

Intellectual Property (“IP”)
Headline-making claims and litigation over intellectual property
ownership are now a near-daily occurrence. For example, Facebook
recently submitted a complaint against Blackberry for allegedly
stealing technology related to voice messaging services. There was
also a seven-year battle between Apple and Samsung regarding
a number of different patents. Patent wars continue to wage
on as companies spend billions of dollars to build and defend
their respective intellectual property. However, this is not just a
problem for large global companies, it affects the entire technology
ecosystem and can be a significant risk for mid-market companies
without the resources to defend their intellectual property.
Intellectual property is often central to a company’s value
proposition and operations, and therefore is a key part of the
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rationale underlying M&A transactions. For private mid-market
companies, it is not uncommon for ownership and access to IP
to be somewhat unclear, especially for those that have not had
the assistance of specialized legal counsel. This may be further
aggravated if individuals who participated in the development
of any such code, software, or other IP are no longer with the
company (a potential deal killer in itself, which is explored further
below). If the company’s IP was developed jointly with another
party or using open source software, this too can make a sale of the
business incrementally complex. A critical part of a transaction’s
due diligence effort will focus on understanding and verifying the
target company’s IP ownership and rights, and the results will bear
significant influence on the deal’s success.
A great practice is to conduct an intellectual property audit before
marketing a business for sale or a buyer comes knocking. Assembling
the required documents is a time-consuming task, so getting an early
start can ensure any issues that arise from the review can be remedied
early, rather than creating disruptions in the midst of a deal.

Key Employee Risk
An attractive acquisition target is typically the combination of
many moving pieces such as historical performance, growth
opportunities, and key employees, to name a few. In the tech
industry key employees such as engineers and developers possess a
niche skill-set, which is a vital component to businesses operations
and significant value driver in M&A transactions.
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A key employee who views a change in ownership as a threat or risk
may decide to leave the company, which would be concerning to a
buyer for multiple reasons. First, if the buyer deems this employee’s
absence as a material change to the business model, a deal can
deteriorate quickly. Second, the individual leaving the company may be
part of its competitive advantage and, if they joined a key competitor,
it could negatively impact the buyers’ view of the target business.
Finally, as discussed above, should an employee help develop part of
the company’s IP, there may be some concern as to the ownership
of such technology. Typically, employees are required to sign an
agreement assigning any intellectual property to their employer, and
ensuring that these agreements are in place and adequately pervasive
would be a prudent measure in advance of a transaction.
By identifying key employees early in the process and strategically
bringing them up to speed with the potential transaction, any perceived
threats or risks can be flushed out in advance. In addition, the creation
of contingency plans in the event of a key employee’s departure should
be considered in the time leading up to a transaction. Lastly, the use
of retention agreements, bonuses, and incentive programs can help
mitigate the level of perceived risk related to the transaction.

Complex Capitalization Tables
While complex capital structures are prevalent in many industries,
they are quite common in the technology space as multi-stage
equity financing is used frequently. As a company raises capital
to develop, grow, and mature, it will experience numerous
transactions (which may include stock issuance, conversion of
hybrid instruments, transfers, cancellations, etc.) that extend the
capitalization table to include additional non-controlling parties
and dilute existing shareholder positions.

With an added number of investors comes an added number of
individual interests to align—not every shareholder may agree with
the transaction outcome or the motive for the deal. As a result,
a deal may become stagnant or fall apart as certain parties voice
their opinions, exercise their rights, and have their lawyers evaluate
the fine details of a transaction.
To protect a deal against this outcome, it is important to track and
evaluate the company’s capitalization table prior to a transaction.
Additionally, understanding your investors’ intentions, concerns,
and rights relating to their stake in your business will go a long
way in identifying certain risks and/or red flags associated with a
deal. Encountering some transaction issues may be unavoidable,
but preparing for the most common pitfalls is key to reducing
risks and delays during a divestiture process. It’s imperative when
entering into a potential transaction to be organized, thorough,
and to ensure that nothing the buyer might be interested in seeing
is inaccurate or missing. Hiring an experienced advisor can be the
difference between a good deal and a great deal, or even a deal that
goes through versus one that dies.
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Selected Q3 2018—Canadian Tech Transactions
In Q3 2018, a total of 57 technology related transactions were closed
or announced. Seven selected deals have been highlighted below.
1. Volaris Group Inc., an operating segment of Constellation
Software Inc. (TSX:CSU), agreed to acquire a majority stake in
IP Video business from Nokia Corporation (HLSE:NOKIA) for an
undisclosed amount on September 13th, 2018. Volaris Group,
based in Toronto, Ontario, designs, develops and acquires vertical
market software focused in the agri-food, asset management,
logistics and financial services space.
2. Cineplex Inc. (TSX:CGX) acquired significant ownership interest
in VRstudios, Inc. on September 13th, 2018. Financial information
was not made available. Cineplex Inc. (TSX:GCX) operates as
an entertainment and media company and is headquartered
in Ontario. VRstudios Inc. designs and distributes a proprietary
virtual reality platform which enables businesses to develop and
utilize customized virtual reality solutions.
3. GTY Technology Holdings Inc. (NasdaqCM:GTYH)
entered into an agreement to acquire Bonfire Interactive Ltd
on September 12th for approximately C$140 million. GTY
Technology Holdings Inc. (NasdaqCM:GTYH) acquires and
operates business in the technology industry. The company is
headquartered in Las Vegas, Nevada. Bonfire Interactive develops
cloud-based collaborative decision-making tool allowing
purchasers to evaluate and manage supplier proposals and
quotes. The company is headquartered in Waterloo, Ontario.

4. Eventbrite, Inc. (NYSE:EB) acquired Picatic E-Ticket Inc. on
August 8th, 2018 for C$1.8 million. Eventbrite, Inc. (NYSE:EB)
operates a platform to integrate the planning, promoting and
production of live events. The company is based in California.
Picatic E-Ticket Inc. provides crowdfunding platform for event
ticketing and event management spaces. The company is based in
Saskatoon, Saskatchewan.
5. Xero Limited (ASX:XRO) agreed to acquire Hubdoc Inc. on July
31, 2018. The deal was valued at approximately C$91 million.
Xero Limited (ASX:XRO) provides cloud-based accounting
software and is headquartered in Wellington, New Zealand.
Hubdoc Inc. develops a mobile application that converts physical
statements into usable data. The company is headquartered in
Toronto, Ontario.
6. Morneau Shepell Ltd. entered into a definitive agreement
to acquire LifeWorks Corporation on July 9th, 2018 for
approximately C$427 million. Morneau Shepell Ltd operates as
a human resource consulting and technology company.
The company is based in Toronto, Ontario. LifeWorks
Corporaton Ltd. provides employee assistance, engagement and
wellbeing solutions by way of data analytics. The company is
based in London, United Kingdom.
7. Altus Group Limited (TSX:AIF) acquired Taliance Group on July
1st, 2018 for approximately C$31 million. Altus Group Limited
(TXS:AIE) provides various advisory services to the commercial
real estate space and is headquartered in Toronto, Ontario.
Taliance Group develops software solutions for investment
management decision-making. The company is located in
Ile-de-France, France.
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